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[ B-179047 J

Contracts—Negotiation—Competition—Test Demonstration—Per-
formance

Where request for proposals required live test demonstration of computer
terminal by “Contractor” (offeror) and procuring activity interpreted clause
as requiring protester to perform test with its personnel, rejection of protester's
proposal as nonresponsive because test was performed by supplier’s personnel was
iimproper under competitive negotiation procedures.

Contracts—Negotiation—Evaluation Factors—Delivery Provisions,
Freight Rates, etc.

Evaluation criteria under a request for proposals must reflect the actual eir-
cumstances of the resulting contract; therefore, it was improper to evaluate
cost proposals for a time period extending 2 months beyond the contract term
and also to allow a § percent rental credit offered by one offeror if equipment
was leased for 24 months because the greatest length of time possible under
contract terms was 22 months and therefore Government would never obtain
benefit of rental credit.

Contracts—Negotiation—Evaluation Factors—Discount Terms

While prompt payment discount was not included in section of request for
proposals (RFP) dealing with cost evaluation, Standard Form 33A included in
RFI’ made provision for offering such a discount and Govermment therefore
may evaluate discount along with other costs for it is presumed that Govern-
ment will take advantage of any discount offered; moreover, argument that
discount is too mncertain to be evaluated has no merit where agency sets
minimum time which discount must remain available to allow taking advantage
of discount. .

Contracts—Negotiation—Request for Proposals—Offer—Devia-
tions

‘Where offeror’s proposal stated no minimum time for maintenance of computer
terminals but offeror had incorporated prior contract provisions in its proposal,
which stated 2-hour minimum, the proposal was ambiguous and agency should
have sought clarification pursuant to. Federal Procurement Regulations 1-3.
805.1(a). ‘

Contracts—Negotiation—Prices—Cost and Pricing Data Evalua-
tion—Present Value Method

While present value method (PVM) of cost evaluation need not be applied
separately to 3 percent prompt payment discouut, PVM should be calculated on

monthly basis and not yearly basis, as was done in instant case, because contract
payments will be made monthly.

[The matter of resolicitation recommendation was reconsidered in 54
Comp. Gen. —— (B-179047, Dec. 16,1974).]

In the matter of Linolex Systems, In¢., and American Terminals &
Communiecations, Inc., June 4, 1974:

On April 16, 1973, request for proposals (RFP) No. 42-73-ITEW-
OS was issued by the Department of Health, Education, and Welfare
(HEW). The RFP requested proposals for the installation and main-
tenance of a Terminal Data Collection Service for the purpose of
capturing personnel and payroll data in computer sensible form at
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its origin and transmitting the data via the Federal Telecommunica-
tions Systems to a central terminal or a central computer site.

Four proposals were received in response to the RFP and, after
evaluation, the proposals of Sycor, Inc. (Sycor), Linolex Systems,
Inc. (Linolex), and American Terminals & Communications, Inc.
(ATC) were found to be acceptable.

In accordance with paragraph 3.2.3 of the specifications, the three
acceptable offerors were requested to perform a live test demonstra-
tion (benchmark). As a result of the demonstration, the proposals of
Sycor and Linolex were found to be acceptable. Subsequently, the
cost proposals of Sycor and Linolex were cvaluated after receipt. of
best and final offers and on June 22, 1973, a contract was awarded to
Sycor. It is significant to observe here that both Sycor and ATC
offered the Sycor 340 system.

PROTEST OF ATC

On June 26, 1973, ATC protested the rejection of its proposal on
the grounds that its proposal fulfilled all the requirements of the RFI
and was the lowest priced proposal submitted.

It is reported that ATC failed to meet the live test demonstration
requirements of paragraph 3.2.3 of the RFP, which reads, in per-
tinent part, as follows:

The Government will require live test demonstration of the proposed equipment
during the evaluation period. The contractor is required to perform a live test
demonstration within 7 days of receipt of written request from the Contracting
Officer and is required to notify the Government by telegram as to the tie
and place for this demonstration. Personnel, supplies, and equipment necessary
to conduct the demonstration will be provided at no cost to the Government.
This demonstration shall validate the proposal. Failure to do so will result
in the proposal being rejected as non-responsive # ¢ #,

ATC’s demonstration was found by the procurement activity to be
unacceptable because it was performed by Sycor’s personnel rather
than by ATC's personnel. Therefore, the ATC proposal was deter-
mined to be nonresponsive. '

The purpose of the above test, according to HIEW, was to validate
each offeror’s written proposal by showing how familiar the ofteror
was with the equipment it proposed to furnish as well as demonstrating
the performance of the equipment. Also, by demonstrating its famili-
arity with the equipment, the offeror’s ability to maintain the equip-
ment also would be shown.

While it may be that the purpose of paragraph 3.2.3 was as stated
by HEW, we believe it is susceptible of other reasonable interpreta-
tions and, therefore, we do not agree that ATC should have been
determined to be nonresponsive because of its failure to employ its
own personnel in performing the live test demonstration. The formal
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advertising mandate that an acceptable bid must be responsive to the
competitive requirements is not applicable to a proposal submitted
under negotiated procedures which has been determined initially to
be acceptable. The flexibility inherent in competitive negotiation
(Federal Procurement Regulations 1.3-805.1(a)) would seem to have
required, in the case of ATC, a further opportunity to demonstrate its
proposed systemn with its own personnel, particularly where the lan-
guage of the requirement may be interpreted in more than one way.
At least, HEW personnel administering paragraph 3.2.3 should have
apprised ATC of HEW’s understanding of the paragraph when it
became aware that another competitor for the procurement was to
perform the demonstration as the supplier to ATC. We conclude,
therefore, that ATC was improperly excluded from the award selec-
tion process. See 52 Comp. Gen. 382 (1972) ; of. 47 id. 29 (1967).

PROTEST OF LINOLEX

Linolex protested the award to Sycor on the basis that the pro-
posals were improperly evaluated.

The award of the contract to Sycor on June 22, 1973, was based
on the following evaluation of cost :

One Year Two Years

Sycor $407, 352 719, 929. 49
Linolex $404, 736 $728, 524. 80

Sycor offered a 5 percent rental credit if the equipment was leased
for at least a 24-month period. The provision was included in GSA
contract No. GS-00C—-00010, which was made a part of Sycor’s pro-
posal. The credit consisted of no rental charges for the last 36 days
if the equipment was leased for at least a 24-month period. HEW de-
ducted this amount from the rental charges for the first set of terminals
to be installed 2 months after award.

. The RFP stated that the contract was to be for 1-year from its
effective date (July 1, 1973), with a 1-year option to June 30, 1975.
Under the express language of paragraph 1.22 of the RFP, the con-
tract could not be extended beyond June 30, 1975. Under paragraph
1.22 of the RFP, offerors were advised that while the option could not
be exercised at date of award becaunse of the lack of funds, option prices
would be evaluated in making the award selection so as to avoid
“buy-in” possibilities and to assure an expected systems life of 24
months.

The RFP in Chapter 4 “Cost Evaluation,” stated that the evaluation
would be based on the total cost to the Government for 24 months
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from the date of the contract award for 75 termninals. However, sub-
paragraph B of paragraph 4.2 provided that the evaluation time
schedule would start with a hypothetical first installation date, 2
months after award, and continue for 24 months. Therefore, the RFP
was unclear whether costs would be evaluated from the date of the
first installation (2 months after award) to June 30, 1975 (22 months
of lease cost) or from the date of the first installation to September 31,
1975 (24 months of lease cost). It is reasonable, therefore, to state that
lease cost evaluation should have covered a period which would not
extend beyond June 30, 1975, or a period of 22 months.

The above-cited cost evaluation upon which the contract was
awarded was computed for 24 months from the date of award. How-
ever, maintenance costs were not included in the costs nor was the
present value method, required by-paragraph 4.1.5 of Chapter 4, em-
ployed in the evaluation. These evaluation factors will be discussed
subsequently.

The uncertainty regarding the timeframe to be evaluated was dis-
covered after the protest of Linolex was filed with our Office and
HEW. In view of this, HEW conducted a second cost evaluation
using both 22- and 24-month leasing periods with the following
results:

From Award From First Installation
(July 1, 1973) (September 1, 1973)
One Year Two Years  One Year Two Years.
Sycor $237,109.70 $544, 895. 56 $294, 392. 94 $589, 289. 35

Linolex 3236, 662. 34 $544, 812.05 $294, 004.47 $598, 609. 44

For the 24 months commencing with the effective date of award,
Linolex was low by $83.51, and Syc01 was low by $9,320.09 if the costs
were evaluated for 24 months from the date of the first installation.

IEW admits the first evaluation conduected before the award of the
contract was improper because maintenance costs and present value
method were not considered. Iowever, IIEW states that the award
to Sycor was proper because it was still low under the second evalua-
tion based on the timeframe of 24 months from the date of the first
installation, which the contracting officer deterniined to result in the
lowest total cost to the Government.

Since the contract contemplated by the REP may not extend beyond

_June 30,1975, we do not agree with the contracting officer’s determina-
tioi that the 1)1()1)09‘11 of Sycor evaluated over a 24-month period from
the date of the first installation results in the lowest overall evaluated
cost-to the Government. The last 2 months of that evaluation period
(July and August 1975) will never be reached under the RFP con-
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tract terms and, thercfore, those months should not have been con-
sidered in the cost evaluation nor should the 5 percent rental credit
have been considered since the longest time the system would be
leased under the terms of the contract contemplated by the RFP 1s 22
months. The only proper timeframe to evaluate would be 24 months
from the date of award. To do otherwise results in the Government
not obtaining a true and realistic picture of proposals and their costs.
Accordingly, for the above reasons and others to be explained later,
we must conclude the contract was improperly awarded.

Linolex also protested the inclusion of a 3 percent 20-day prompt
payment discount offered by Sycor in the evaluation of its proposal
because it was not included in the RFP as one of the cost factors to be
considered. Linolex states that it would be improper to base a contract
award solely on the prompt payment discount, since the ability of the
Government to take advantage of the discount is an unforesecable
contingency.

While the RFP makes no mention in its evaluation section that
prompt payment discounts would be evaluated, paragraph 9(a) of
Standard Form 334, included in the RFP, states that discounts for a
period of not less than 20 days would be considered in evaluating
offers for award. While this provision was not included or referenced
in the evaluation section of the RFP, the Government properly could
consider the discount in the evaluation of offers. C'f. 48 Comp. Gen.
256 (1968). In evaluating offers it is required that these be deducted
from the gross price the amount of discount tendered by an offeror,
since it is presumed that the Government will take advantage of any
discount offered. 32 Comp. Gen. 328, 330 (1953). The practice of offer-
ors tendering prompt payment discounts is so well established that the
Government may accept the same even when the solicitation is silent
as to discount.

Linolex further argues that there are real cost factors which should
have been added to the Sycor proposal, and that if those costs were con-
sidered, the Linolex proposal would have been low. Linolex states that
it offered at no cost to the Government programs which will be required
by IIEW before it can use the equipment. These programs are data
input formats, including checks and edits, required for the HEW
application. Linolex estimates these programs to cost at least $15,000.
HEW answers this contention by stating that these formats were pre-
viously developed by HEW in conjunction with Sycor furnished soft-
ware and, therefore, no costs need be added to the Sycor proposal.
Moreover, in our view, since no evaluation factor was included in the
RFP for these costs, it would have been improper for HEW to consider
such costs in its evaluation.



900 DECISIONS OF THE COMPTROLLER GENERAL (55

Linolex also disagrees with the manner in which maintenance costs
were evaluated under the RI'P. Paragraph 4.2(a) of the RFD states
that:

Maintenance calls outside the principal period of maintenance (weekends or
holidays) will be evaluated as three per month after initial delivery.

HEW states that both Linolex and Sycor proposed a $28 per-hour
rate for maintenance on weekends and holidays. Linolex stated in its
proposal that the minimum charge for each maintenance call would be
two hours. Sycor’s proposal stated that the time to be charged would
be rounded to the nearest 14 howr with no minimum. The cost evalua-
tion panel concluded that Sycor maintenance time should average less
than one hour per call and, therefore, one hour per call was used for
evaluation of Sycor’s proposal and two hours for Linolex’s. This
basis for evaluation resulted in the cost of maintenance for the Linolex
system being $16,800 as compared to $8,400 for the Sycor system.

We note that in the proposal of Sycor and also in the resulting ITEW
contract, the terms of GSA contract No. GS-00C-00010 were incor-
porated. The portion of that contract dealing with maintenance costs
shows a 2-hour minimum charge for maintenance outside the prin-
cipal period. The proposal of Sycor was ambiguous as to its minimum
charge for maintenance on weekends and holidays because it offered
a 2-hour minimum in one portion and no minimum in another. There-
fore, HEW should have sought clarification of this discrepancy as
contemplated by FPR 1-3.805.1(a).

In addition, Linolex protests the manner in which the present value
method (PVM) contained in paragraph 4.1.5 of Chapter 4 of the
RFP was used in regard to the 3 percent prompt payment discount
offered by Sycor and alleges that if the PVM were applied to the 3-
percent, discount, the true value of the discount to the Government
would be reduced. This would result in increasing the cost of Sycor's
proposal for evaluation purposes.

Paragraph 4.1.5 reads as follows:

PRESENT VALUE METHOD

A present value method will be used in calculation of all costs. The discount rate
will be applied annually. The rate used will be current average market yield,
rounded to the nearest one-eighth of one percent, on outstanding treasury market-
able obligations with approximately five years remaining to maturity at the time
proposals are received. As an example, if the rate were 6%, the factors would be:

Year from Discount
contract award . Factor
1 e 943
2 e .890
8 e 840
S 92
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The reason for the use of the PVM is that in making the determi-
nation whether to lease or purchase equipment, the time value of money
must be considered. It is necessary to determine present values because
money has earning power over time. A dollar received today is worth
more than a dollar received next year, and conversely, to postpone
spending a dollar until next year gives one the opportunity to earn
interest on that dollar or otherwise productively use it for the 1-year
period.

In regard to Linolex’s allegation, we see nothing wrong with not
applying the PVM to a prompt payment discount. Since the amount
the Government will be paying out is the amount of the monthly in-
voice minus the 3-percent discount, only the total should be discounted
by the PVM because that is the amount the Government is actually
spending.

While we have no objection to the manner in which the PVM was
applied to the 3-percent discount, upon review of the RFP, we note
that the PVM was applied on an annual basis as opposed to a monthly
basis, which is the manner in which payments will be made under the
contract. This is improper because the Government does not retain the
annual contract price for a full year but disburses it in 12 more or
less equal payments. Therefore, the PVM should have been applied
monthly rather than yearly to obtain the results and benefits expected
from the PVM.

Due to the referenced defects in the evaluation process and the
ambiguous terms of the RFP regarding the period to be evaluated, we
must conclude that the contract was improperly awarded, and the re-
quirement should be resolicited immediately. After the resolicitation,
the present contract should be terminated and a new contract entered
into with the successful offeror at its newly offered price. The termina-
tion should be effected under the paragraph of the RFP entitled “Dis-
continuance of Use and Rental” which allows the Government to dis-
continue use and rental upon 30 days written notice to the contractor
and states further that the Government’s obligation under the con-
tract is fulfilled by the payment of the rental for the 30-day notice
period. .

We believe that the 80-day notice period provided by paragraph 1.22
should prevent any disruption in the required services when the pres-
ent, contract with Sycor is terminated.

As this decision contains a recommendation for corrective action to
be taken, it is being transmitted by letters of today to the congressional
committees named in section 232 of the Legislative Reorganization Act
of 1970, Public Law 91-510, 31 U.S. Code 1172.
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[ B-180081

Leases—Termination—Notice—90-Day Requirement

Initial term of lease for operation of concession lapsed midway through agency’s
90-day termination notice required Ly lease, which also gives ageney right to
extend on year-to-year basis. Although lapse caused controversy concerning no-
tice's legal effect, agency termination is valid since notice provision is intended
to give parties time to prepare for transition necessitated by termination and
lessee’s continued operation of concession for duration of notice period despite
lapse caused agency’s action to have the practical effect of providing necessary
transition time.

In the matter of Ronald K. Bradley d/b/a Alaska Hospitality,
June 4, 1974

On Qctober 27, 1972, the Alaska Railroad, Federal Railroad Admin-
istration, Department of Transportation (Railroad), leased (contract
No. 69-25-0003-3984), its Dining and Club Car Concessions to Alaska
Hospitality (Hospitality), for a period of 1 year effective November 1,
1972. The lease provides that the Railroad has the right to extend the
lease term “from year-to-year for a maximun term of five (3) years.”

The lease also provides in part as follows:

3. Termination: This lease may be terminated at any time by either party
on ninety (980) days notice in writing to the other party * @ @ Provided, how-

ever, that this lease may be terminated at any time by the Railroad should the
Lessee violate any of the terms and/or conditions of this lease.

By letter dated September 12, 1973, the Railroad informed Hospi-
tality that in accordance with the above-cited provision its lease was
being terminated effective December 13,1973,

Subsequently, proposals were solicited for a new lease agreement
which was awarded to George Nicklaus and Associates (Nicklaus).
This lease became effective on December 15,1973,

Hospitality protests the award of any new lease because it contends
that its initial lease was improperly terminated. It is ITospitality's
position that since the Railroad has not alleged that Hospitality
has violated any of the terms and conditions of the lease, any termi-
nation requires a 90-day written notice. Hospitality argues that this
condition has not been met because, although the written notice dated
September 12, 1973, to be effective December 13, encompasses a 90-day
period, the initial 1-year lease term expired on October 31. Accordingly,
it is Hospitality’s position that as a new lease term commenced on
November 1, 1978, the notice which was to be effective December 13
did not provide the required 90-day notice for termination within the
second lease term.

Althongh the agency states that Fospitality's lease was terminated
because it wished to improve the service of the concessions, it does not
contend that Iospitality breached any of the terms of the lease. In
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the absence of a breach the lease clearly requires that a 90-day written
notice be provided prior to termination. The lease also provides that
the Railroad has the right to extend the lease from year to year up to
a maximum of 5 years. Since no specific method of exercising this
right is specified, it appears that by merely failing to extend the lease
term on October 31, the Railroad at its option could have terminated
Hospitality’s concession without adhering to the 90-day notice require-
ment. However, we are informed that the Railroad felt that the 90-day
period was necessary for an orderly transition of the concession to
another contractor so it chose to invoke the termination clause, despite
the fact that the Railroad’s option to extend arose in the middle of
the 90-day notice period.

Clearly, the effect of the September 12 termination notice on the
(Government’s option to extend is critical. Hospitality derives no right
whatsoever from the extension provision which is solely subject to
the Railroad’s choice. If the Railroad elects to exercise its option to
extend, such an election must be positive, unambiguous and in exact
compliance with the provisions for extension and any election differing
from the requirements of the extension provision operates as a rejec-
tion. See generally, 51 Comp. Gen. 119,122 (1971).

The lease does not provide for an extension for a term of less than
1 year. Accordingly, when the Railroad provided Hospitality with
the termination notice to be effective less than 2 months after the lapse
of the initial lease term, it deviated from the express terms of the re-
newal provision. Such action did not constitute a proper exercise of
the Government’s option to extend, rather it was a counteroffer which
Hospitality was either free to reject or accept independently of any
reference to the extension provisions of the lease.

Although it may be argued that Hospitality’s protest filed with this
Office and the Railroad in mid-November constituted a rejection of the
counterofter, we are informed that it continued to operate the conces-
sion and pay rent until the December 13 termination date.

It is plain that the 90-day notice provision in the termination clause
is intended to allow the parties ample time in which to prepare for
the transitions necessitated by termination. Although the lapse of the
initial lease term midway through the notice period has spawned con-
troversy concerning the lapse’s precise legal effect on the notice require-
ment, the practical effect of the Railroad’s action was that both it and
Hospitailty did, in fact, have the required 90 days within which to
phase out the original operation. In view of the fact the Railroad could
have elected to terminate Hospitality’s concession without providing
a 90-day notice by not extending the lease term after Qctober 31 and
considering that Hospitality operated the concession until Decem-
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ber 13, we are unconvinced that any technical irregularity in the notice
procedure was prejudicial to Hospitality.

In addition, we do not believe that Hospitality may be heard to
complain of economic hardships caused by termination when the lease
which it signed already provides for termination by ecither party upon
notice and gives the Railroad the right after O('tol)('l 31, 1973, to ex-
tend the term or not at its option.

Hospitality contends that it was given verbal asswrances by Railroad
representatives that the lease would be extended for 10 years. The
Railroad does not admit that any such assurances were given in con-
nection with the concession lease. In any event, since the extension
provisions of the lease have not been modified in writing, any oral
statement proporting to alter those provisions would be ineffective.
Clorbin on Contracts, section 573.

In view of the above, we do not believe that the Railroad’s termina-
tion of its lease with Hospitality was invalid, and therefore, we have
no basis upon which to question the subsequent award to Nicklaus.

[ B-180196 ]

Contracts—Awards—Small Business Concerns—Size—Standard
Used in Invitation Erroneous

Requirement in Armed Services Procurement Regulution 1-701.1(a) (2)a that
eligihilih for award of small business set-aside dredging contract is dependent
on use of small business dredge for at least 40 percent of dredging work is an
unauthorized size standavd since Small Business Administration has exclusive
statutory jurisdiction in small business size matters.
Contracts—Awards—Small Business Concerns—Set-Asides—Re-
strictive of Competition

Provision in Armed Services Procurement Regulation 1-~701.1(a) (2)a that small

" business dredging work be accomplished with small business dredge for at jeast
40 percent of work constitutes an improper restriction on competition.

In the matter of the Atkinson Dredging Company, June 4, 1974:

This protest presents the question whether the requirement in
Armed Services Procurement Regulation (ASPR) 1-701.1(a) (2)a
that at least 40 percent of the yardage advertised in small business
total set-asides must be performed with dredging equipment owned by
small business is a proper exercise of procurement responsibility. For
the reasons set forth below, we have concluded that, the cited ASPR
imposes a size standard in addition to that promulgated by the Small
Business Administration (SBA) and is, consequentl_v, unauthorized.
Therefore, its inclusion in the invitation for bids (IFB) represents
an undue restriction on competition. In view of this conclusion, it is
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unnecessary to discuss the contentions whether the low bidder’s failure
to commit itself to meet the ASPR requirement constitutes a matter
of responsiveness or responsibility. As necessary for our resolution of
this question, the facts are as follows:

IFB DACW 65-74-B-0004 was issued by the United States Army
Corps of Engineers, Norfolk District, as a total small business set-
aside for maintenance dvedging of Norfolk Harbor. Gahagan Dredg-
ing Associates, Inc. (Gahagan) submitted the low bid of $567,511,
while the Atkinson Dredging Company (Atkinson) submitted the
next low bid of $696,129. In addition to the SBA size standards appli-
cable for dvedging, paragraph 2.2 of the Additional Terms and Con-
ditions of the IFB provided:

* * * Also, in order to be eligible for a small business, set-aside award on
dredging contracts, the firrus must perform the dredging of at least 409 of the
yardage advertised in the plans and specifications with dredging equipment
owned by the bidder or obtained from another small business dredging concern.
(ASPR 1-701.1(a) (2)).

ENG Form 1619-R (1 May 1959), Plant and Equipment Schedule,
attached to the IFB, required information from bidders concerning
the dredge or dredges to be used.

In response to ENG Form 1619-R, G'Lhagan indicated that it in-
tended to use the dredge Philadelphia, which was located in Norfolk.
By letter of November 7, 1973, Atkinson protested consideration of
Gahagan’s bid on the basis that the Philadelphia was owned by large
business, thereby rendering Gahagan’s bid in violation of section 2.2,
quoted above. Thereafter, on November 9, 1973, the District Engineer
forwarded the requisite information to the cognizant SBA regional
office for determination of Gahagan’s size status. By letter dated
November 26, 1973, the SBA regional office determined Gahagan to be
a small business concern for purposes of the procurement.

On November 27, 1973, the contracting officer wrote Gahagan re-
questing information concerning: (1) the requirement that 40 percent
of the work be performed with a dredge owned by small business;
(2) previous experience on similar work; and (3) a description of
the plant proposed to be used. Gahagan responded by letter of De-
cember 3, 1973:

* * * Since the size of the owner of the dredge we use is in no way related
to the needs of the Corps of Engineers, we would view the provisions of Para-
graph 2.2, Page IV of the Invitation as immaterial requirements which may
be waived and which, in the light of the decision of the Small Business Adminis-
tration, must be waived by the Contracting Officer in awarding the contract.
Gahagan further indicated that inasmuch as it was newly formed it
had no prior related experience. While its capitalization as of that
date was minimal ($1,000), Gahagan stated that it would increase its
capitalization by $150,000 upon advice of award. It was indicated that
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a firm agreement for lease of the dredge Philadelphia was also
dependent upon notice of contract award to Gahagan.

On November 29, 1973, Atkinson submitted an appeal from the
regional size determination to the SBA Size Appeals Board. On the
same day, Atkinson protested any award to Gahagan to our Office.

On December 13, 1973, the Corps’ District Counsel wrote (rahagan
that its December 3, 1973, letter in response to the contracting officer’s
November 27, 1973, letter, requesting certain information, was not
responsive to the inquiry. Accordingly, Gahagan was again requested
to provide the information which would show how Gahagan intended
to comply with the 40-percent small business subcontracting require-
ment. Gahagan responded with a December 29 letter again to the effect
that the requested information was immaterial.

On Januazy 24, 1974, the SBA Size Appeals Board rendered its
decision on Atkinson’s appeal affirming that Gahagan was small busi-
ness. Pertinent portions of the decision stated :

The jurisdiction of the Size Appeals Board extends only to a review of size
decisions by NBA field offices or of contracting officers with regard to product
or service classificationsg, Section 121.3-16(g), NBA Regulations. It has no an-
thority to pass upon questions of responsiveness or responsibility to performn 2
particnlar Government contraet. It has only the jurisdiction conferred upon it
by the Small Business Act or the Regulations promulgated under its authority.
It has na authaority to enforce a provision of the Armed Scrvices Procurcment
Regulation enlarging the definition of « small business for purposes of bidders
and receiving award of dredging pracurements. Therefore, the Board holds that *
whether Gahagan Dredging Associates, Inc., will perform at least 40 percent of
the yardage advertised with its own dredging equipment or equipment obtained
from another small husiness is a matter of responsiveness or responsibility to be

resolved by the contracting officer, and not one of size cognizable hy the Board.
[Italic supplied.] .

In the interim, on December 20, 1973, the contracting officer referred
the matter of Gahagan’s responsibility, ie., capacity and credit, to the
cognmzant SB.A regional office for certificate of competency (C'((*)
proceedings. However, since the Atkinson protest had already been
filed with our Office by this time, the SBA regional oftice advised that
the COC action would be held in abeyance pending this decision.

SB.A has since further stated its position concerning the effect to be
accorded the 40-percent subcontracting requirement of the ASPR. In
a letter dated April 12,1974, from the SB.A General Counsel, respond-
g toa GAQ inquiry, it was stated :

I‘Tnder the Regulations of the Small Business Administration, a concern
which ix bidding on a contract for dredging is defined as small if its average
amual receipts for its preceding three (3) fiseal years does not exceed 83 mitlion,
[Nee 13 C.F.R. 121.3-8(a) (2).] It is this standard that must be met in order for
@ concern to be determined small by this Agency. The provisions of ASPR
}- 701.1(a) (2) that further require a bidder to perform 40 percent of the dredg-
ing with its own equipment, or the equipment of another small business concern,
may be a question of the responsiveness or.responsibility of the bidder to per-
form the contract. In any event however, in view of the foregoing, it is our

opinion that this 40 percent requirement is not part of the applicable size
standard.
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As stated in the Corps of Engineers’ report on the protest, it is the
opinion of the contracting officer that Gahagan is nonresponsible
since 1t repeatedly confirmed that it intends to perform 100 percent of
the work with the large business dredge Philadelphia.«ahagan’s in-
tent was evidenced by its completed ENG Form 1619-R, as well as
affirmative post-bid-opening statements of its intent to utilize the
Philadelphia, as stated in Gahagan’s letters of December 3 and 29,
1973. Therefore, the contracting officer recommended that Gahagan
be determined to be nonresponsible pursuant to ASPR 1-903.1(v),
which requires that a prospective contractor be otherwise qualified
and eligible to veceive an award under applicable law and regulation.
Further, under ASPR 1-705.4(c) (v), it is the contracting officer’s
opinion that the matter of Gahagan’s responsibility need not be re-
ferred to SBA for possible COC procedures since he recommended
that Gahagan be determined to be nonresponsible under ASPR

1-903. l(v) The report from the General Counsel, Office of the Chief
of Engineers, concurs in this recommendation of nonresponsibility.

Galngdn maintains that the subcontracting requirement. of ASPR
is, in effect, a size determination by the Department of Defense that
has no foue or effect. Gahagan maintains that only SBA is em-
powered by statute to make size determinations. Gahagan points out
that since the 40-percent requirement is contained only in that portion
of ASPR concerning small business size standards, its only purpose
1s to establish eligibility for participation in small business set-asides
for dredging work. Gahagan refers to the same legislative hearings
and studies as clo Atkinson and the Corps, to reinforce its position that
the purpose of the 40-percent requirement relates solely to the effectua-
tion of the purposes of the Small Business Act. It is observed that the
intended purpose was to prevent small business from acting as brokers
in obtaining small business set-aside awards and subcontracting sub-
stantially all of the work to large business. Therefore, counsel for
Gahagan urges that this ASPR is beyond the Department of Defense’s
authority, has no force and effect, and may be waived because the 40-
percent requirement does not affect price, quality, quantity or time
of performance, and is, in the end result, immaterial and of no
consequence.

Total small business set-asides are by their very nature restrictive
of competition because an entire segment of an industry is excluded

" from participation, i.e., large business. However, the Congress has ex-
pressed its intent that a fair proportion of purchases and contracts for
property and services for the Government be placed with small busi-
ness. 15 1.S. Code 631. In furtherance of this declared national policy,
the Congress has countenanced the small business set-aside program

Wi-nhl O - 7T - 2
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as a valid restriction on competition (15 U.S.C. 644) and has delegated
conclusive authority to SBA to determine matters of small business
size for procurement purposes (15 U.S.C. 637 (b) (6) ).

In discharge of this responsibility, SBA has promulgated small
business size regulations found at part 121 of Chapter I of title 13 of
the Code of Federal Regulations, which have the force and effect of
law. Sec 15 U.S.C. 634(b) (6) ; Otis Steel Products Corp. v. United
States, 161 Ct. (L. 694 (1963); 53 Comp. Gen. 434 (1973). Section
121.5-4 of 13 CFR authorizes the SBA regional director to issue initial
determinations as to size. Section 121.3-6(a) provides that the Size
Appeals Board shall review appeals from size determinations made
pursnant to section 121.3-4, and shall make final decisions as to whether
the determination should be affirmed, reversed or modified. This process
was exhausted by the January 24, 1974, decision of the Size Appeals
Board determining Gahagan to be a small business concern.

Notwithstanding this size determination by SBA, the inclusion of
this ASPR in the solicitation placed a further administrative obstacle
in the path of Gahagan to be eligible for award of this small business
set-aside contract. We believe it significant that the 40-percent require-
ment is found in subpart “G” of Chapter “I” of ASPR, entitled “Small
Business Concerns” and ASPR 1-701.1(a) (2)a contains definitions of
small business for the construction and dredging industry.

In our view, the clear effect of the 40-percent provision is to impose
requirements beyond those of SBA to receiving awards as small busi-
ness. The ASPR provision is an administrative refinement which goes
significantly beyond that promulgated by SBA. It is urged that since
SBA was aware of the ASPR requirement aund participated in its
formation, that SBA has sanctioned it. We do not believe that SB.\
can abdicate its exclusive role in this size area mandated by the (fon-
gress by acquiescence or inaction. SBA advances the view that the
Department of Defense possesses the authority to regulate the amount
of permissible subcontracting. See H.R. No. 2341, 89th Congress, 2d
session 31, 150 (1966) ; Subcommittee on Government Procurement,
Select Committee on Small Business of the House of Representatives,
Improvements in Government Small Business Procurement Practices
(Comm. Print 1970). As a gencral proposition, we agree. However, the
Department of Defense cannot exercise its authority to regulate the
amount of subcontracting through the device of a size standard.

The Corps contends that the 40-percent requirement effects a socio-
economic goal in furtherance of the Small Business .ct to prevent
small business from acting as a broker for large business dredging con-
tractors. While we recognize the legitimacy of its concern, the par-
ticular ASPR requirement encroaches on SBA’s exclusive jurisdiction.
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In other instances, SBA has exercised its statutory prerogative to
limit the extent of subcontracting permissible to large business. See
13 CFR sections 121.3-16(1) concerning kit assemblies; 121.3-8(c)
concerning nonmanufacturers,and 121.3-9(b) for subcontracting limi-
tation in timber sales. We believe that similar regulatory action should
be taken by SBA in this situation.

Without the underlying statutory authority of SBA to restrict com-
petition, ASPR 1-701.1(a) (2)a constitutes an undue restriction on
competition.

Therefore, we conclude the IFB is legally defective. Consequently,
we recommend that the dredging requirements be resolicited without
the 40-percent subcontracting limitation. Also, by separate letters we
are bringing our conclusions to the attention of the Secretary of De-
fense and Administrator, Small Business Administration, for their
corrective action.

[ B-179087 ]

Bids—Qualified—Bid Nonresponsive

Bidder, which by its bid on water purification system transformed design specifi-
cation for a membrane with required pH range of 1-13 into performance specifica-
tion for its entire system and offered membrane having range of only pi 4.5-5.0,
should have been declared nonresponsive since transformation of specification
should have been accomplished by (1) invitation for bids amendment, or (2)
rejection of all bids and readvertisement.

Contracts—Specifications—Conformability of Equipment, etc., Of-
fered—Technical Deficiencies—Acceptance—Prejudicial to Other

Bidders

Where invitation for bids sets out maximwmn time for service and maintenance
for water purification unit and procuremeut agency does not refute contention
that systeny bid by successful bidder could not meet these service and maintenance
requirements but merely states that with post-award ehange in chemicals to be
used contractor will meet specification requirement, General Accounting Office
concludes action was “waiver” of the specification and was prejudicial in material
respect to other bidders.

Bids—Qualified—Letter, etc.—Containing Conditions Not in In-
vitation '

Bid submitted with cover letter which (1) clearly conditions bidder's performance
on presence of certain physical site conditions which did not exist, and (2) at-
tempts to reduce bidder’s obligation to meet specifications as written is unaccept-
able qualified bid.

Bids—Preparation—Costs—Recovery

General Accounting Office is aware of no authority to support bidder ¢laim for
“damages and a reward for our valuable suggestions.” However, it may be, we do
not decide, that protester would have valid claim for bid preparation costs under
criteria of Excavation Construction Inc. v. United States, No. 408-71, U.S. Ct.
Cl., April 17, 1974 ; Kcco Industries, Inc. v. United States, No. 173-69, U.S. Ct. Cl.,
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Feb. 20, 1974 ; and Keco Industries, Inc. v. United States, 192 Ct. C1. 773, 428 F. 2d
1233 (1970). Should protester choose to file such claim GAO would be obliged to
consider it under above-noted case law and make determination at that time.

In the matter of Ionics, Inc., June 5, 1974:

On June 6, 1973, invitation for bids (IFB) F42650-73-B-5898 was
issued by the Directorate of Procurement and Production, Hill Air
Force Base, Gtah. The IFB requested bids on a water treatment plant,
the specifications for which initially read in part:

e. Equipment Design and Operating Features: The water purification equip-
ment shall incorporate the following operating and design features:

(1) Zero chemical feed requirement: No acid, base, or inhibiting chemicals
shall be required to be fed either to the water processing equipment feed or to the

efluent in order to attain the water quality requirements of paragraph 3 of this
specification.

Bid opening was scheduled for June 20, 1973.

On June 13, 1973, the IFB was amended to delete paragraph (1)
above. Moreover, the following provision was added:

An existing 12,000 gallon sulfurie acid storage tank is located at the site and
may be used for this system.

Subsequent to the opening of bids, the low bidder, Osmonics Inc.,
was rejected as nonresponsive for its failure to comply with IFB pro-
vision H-1 relative to shipment. The subject contract was thereafter
awarded, on June 28, to Gulf Energy & Environmental Systems, a
division of Gulf Qil Corporation (Gulf). Gulf’s bid was based upon
the utilization of an acid feed reverse osmosis process.

Tonics, Incorporated (Ionics), protested the award to Gulf on the
basis that Gulf’s bid was nonresponsive to the following specification
requirements: (a) purification membranes; (b) service and mainte-
nance; (¢) 20-year minimum life; (d) emission of process chemicals;
and (e) inclusion of a fully automatic chlorinator. Moreover, Ionics
contends that Gulf qualified its bid with respect to the requirements for
(a) size; (b) maximum temperature; (c¢) product water; and (d)
feed water pressure.

1. Gulf's alleged failure to meet the requirements.

(@) the purification membranes
Paragraph 4e(13) of the specification states that:
(13) The purification membrances shall be stable and be capable of proper

operation for a temperature range of 33° to 110° F., a pH range of 1 to 13, and
a minimum pressure of 100 psig.

The Air Force agrees that the cellulose acetate reverse osmosis mem-
branes included in the Gulf equipment to be offered under its bid
cannot operate efficiently and must be replaced within a few days
when operating in the extremes of the pH range (pH of 1 and pH’s
of 9 and above (extreme acidity and high alkali levels, respectively) ).
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However, the agency states that the automatic control designed into
the offered Gulf system will reduce the pH of the feed water from its
analyzed normal of 7.7-8.0 to the 4.5-5.0 required by the Gulf mem-
branes by automatically feeding acid into the water whenever appro-
priate.

It is apparent that Gulf, with the concurrence of the Air Force,
transformed the design specification in paragraph 4e(13) for a given
part of the system—that the membrane in question have a certain
capacity or range (pH 1-13)—into a performance specification where-
under the system can accept feed water within the 1~13 pH range and
still produce output water of acceptable quality by utilizing an auto-
matic acid feed. The transformation of this IFB design requirement
into a performance requirement is not in and of itself improper. How-
ever, it is improper when the change or transformation is not effected
by a Government-issued amendment to the IFB made known to all
potential bidders, or, as is the case here, rejection of all bids and re-
procurement when the change in specifications becomes known only
after opening. See B-171378, April 28, 1971; 37 Comp. Gen. 524
(1958) ; 49 7d. 584 (1970). Thus, even though we do not disagree with
the agency’s belief that Gulf can meet the water output requirements
of the specifications through the utilization of its “process,” since the
system tendered by Gulf does not contain the membrane specifically
required by paragraph 4e(13), Gulf’s bid should have been declared
nonresponsive. Armed Services Procurement Regulation 2-404.2.

(b) service and maintenance

Paragraph 4d of the technical specifications state that:

The maximum time of an attendant for the service and maintenance of this
water purification equipment to operate on a continuous basis shall be not more
than two maun-hours per day.

Tonics contends that the Gulf system which uses a number of chemi-
cals, most predominantly sulfuric acid, cannot meet the above-noted
requirement. The basis for the contention lies in the Air Force’s state-
ment in its initial report of August 31, 1973, that: “The acid will be
used directly from ‘carboys * * *.” Jonics thus asserts that because
the carboys need be changed two or more times per day, this switching
time when added to the already existing requirements for cleaning,
monitoring and logging of variables, and other general maintenance,
will exceed the 2-man-hour maximum established for maintenance.

In response, the agency now states in its supplemental report of
February 1, 1974, that it was agreed in July (subsequent to award)
that Gulf would use the 12,000-gallon concentrated sulfuric acid tank
at the site for primary acid storage and that “ [n]o picking up, moving,
pouring, or manual transferring of acid is necessary from carboys.”
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As such, it appears that the sulfuric acid operation will not increase
the amount of downtime to exceed the 2-man-hour-per-day maximum.

However, as noted both by Ionics and the Air Force, the literature
submitted with Gulf’s bid described the use of hydrochloric acid in
its process (which would require the use of carboys). Indeed, it appears
that Gulf’s bid was accepted on this basis and it was not until after
award that the Air Force allowed the utilization of sulfuric acid and
the sulfuric acid tank at Hill Air Force Base. Thus, as indicated in the
Air Force’s initial submission, an acid carboy system would have been
required on the specific system bid by Gulf.

While Tonics raises the point that a system using carboys would
require sufficient changeover time so as to cause maintenance to exceed
the 2-man-hour maximum, the Air Force relies on the fact that car-
boys will not be used. The agency does not, however, refute Ionics’
contention that the system bid by Gulf could not meet the service and
maintenance requirements of the IFB. As such, it appears that the
agency, by acquiescing in the post-award change of acid type, may
have transformed a nonresponsive bid into one conforming with the
solicitation. Since this apparent initial “waiver” of the specifications,
as evidenced by the acceptance of Gulf’s bid, was prejudicial in a ma-
terial respect to other bidders, Gulf’s bid should have been declared
nonresponsive in this regard as well.

(e) 20-year minimum life requirement

Paragraph 4e(12) of the technical specifications states that: “A
twenty-year minimum design life shall be designed into the whole
purification system.”

Tonics raises the argument that acid systems, such as Gulf’s, have
not in the past achieved 20-year lives even when utilizing a tank
sulfuric acid feed. Indeed, scientific literature submitted by the pro-
tester seriously questions both the usable life of such systems and also
the life-cycle costs of such a system (low initial cost but high total cost
over an entire 20-year period).

The Air Force, on the other hand, indicates that a 9-year-old acid-
utilizing compressor unit at Hill Air Force Base which exhibits cor-
rosive effects only on some mild steel membranes, is indicative of the
lack of a corrosive problem with acid systems. Moreover, the agency
states that Gulf’s equipment now being provided, which utilizes cor-
rosion-resistant stainless steel for structural members and polyvinyl-
chloride for the piping, will further reduce the possibility of acid
corrosion.

Our Office has closely examined the 9-year-old compressor unit and,
contrary to the Air Force’s assertions, we have found many examples
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of heavily acid corroded parts. Specifically, we found serious corro-
sion in the following respects:

(1) the concrete under the small acid-holding tank near the
unit ;

(2) the unit’s acid-injection chamber is so heavily corroded
that rags surround the chamber to protect against acid leaks
through the metal skin;

(3) the heat exchanger which has been replaced twice;

(4) product water pump which has been replaced three times;
and

(5) the raw water feed pump which has been replaced once.

This unit, cited by the Air Force as an example of the long-term life
capacity of acid systems, certainly is not indicative of a lack of cor-
rosive problems with acid systems. Rather, the contrary appears to be
the case, 1.e., that acid systems are subject to extensive corrosion.

The Air Force also states that certainly the 20-year design require-
ment should not be taken to mean that no repair or replacement was
contemplated. The agency advises that at the time the specifications
'were written, it was contemplated that the water purification mem-
branes of an electrodialysis process (like Ionics’) would be replaced
every 5 to 10 years at a cost of $20,000 per replacement. Replacement
of the membranes for a reverse osmosis system (Gulf’s) was contem-
plated every 3 to 5 years at a cost of $10,000 per replacement.

Based on the Air Force’s figures, we have projected the following
costs:

Est. Est.
mini-  maxi-
mum mum
total total
Cost of cost cost
Replacement  replace- (20 (20
interval ment years)  years)
Reverse osmosis_____ 3 to 5 years*..__ $10,000 $40,000 $70, 000
Electrodialysis. . ___ 5 to 10 years.... 20,000 40,000 100,000

*(Note: In our opinion, the membrane in question is, as has been
shown, susceptible to damage when exposed to extremes of pH. The
3- to 5-year replacement does not, therefore, take into account any
acid leak or vaporization problems.)

While Ionics asserts that units using large quantities of acid do
not generally last for 20 years, citing as an example the 9-year-old
compressor at Hill Air Force Base, the Air Force disagrees. Moreover,
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in the additional statement of the contracting officer dated
November 27,1973, it was stated that:

@ # % Pne to the fact that acid wonld have been required for the operation
of hath Tonicx' Electrodialysis as well as the Gulf Roga plants, any conversa-
tion [discussion] of possible acid leaks, vaporization, corrosion of coucrete, er
corrvosion of metals is of little consequence.

The Air Force, therefore, implies that corrosion is not a problem
because both systems (the Tonics’ electrodialysis and the Gulf reverse
osmosis) would have equally corrosive effects. If this were the case,
then perhaps both bids were nonresponsive to the IFB’s 20-year
design requirement. However, in reaching its premise, the agency
has, in our view, improperly equated the acid utilization of the two
systems.

Gulf’s equipment requires a continuous feed of acid to lower the
pH of the water to be treated to a level within the acceptable range
of its membranes. Ionics, on the other hand, requires zero chemical
feed into the water.

It is apparent that the agency misinterpreted a portion of Ionics’
description of equipment to be supplied in equating the acid require-
ments of the two systems.

Tonics stated in its bid that :

The AQUAMITE® x-2 uses Ionics ZERO Chemical Feed feature in which
current reversal every 15 minutes replaces acid and/or inhibitor feed for solu-
bilization of caleinm carbonate. [Italic supplied.]

Contrary to the Air Force’s position, and demonstrated by Ionics’
bid, the above-quoted statement indicates that, unlike the Gulf system
which must utilize the 12,000-gallon sulfuric acid tank to provide .
acid feed into the water, Ionics’ system would not inject any acid
into the water to be treated. This is evident from a reading of Tonics’
descriptive literature submitted with its bid. For example, paragraph
VIII-B of XIonics’ descriptive literature states that: “The uuit will
require no continuous feed of either acid or inhibiting chemicals.”

Note: Ionics states that if its equipment requires, it will be flushed
(cleaned) every 6 to 9 months with 10 gallons (120 pounds) of hydro-
chloric acid. Moreover, the Air Force does not dispute that extremely
large quantities of sulfuric acid will be utilized by Gulf. (Ionics
informally suggests 60,000 pounds’ annual usage, while the Air Force
has informally advised our Office that 40,000 pounds will be used
annually.)

From the foregoing, it is reasonable to conclude that the agency
improperly equated the respective systems with regard to acid utiliza-
tion and, in doing so, has minimized the effects of acid corrosion on
the life expectancy of the Gulf unit. As such, we doubt that the con-
tracting officer should have accepted Gulf’s bid.
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(d) emission of process chemicals

Paragraph 4e(15) of the technical specifications states that:

No process chemicals shall be emitted from the purification equipment either
during normal operation or during cleaning that shall be corrosive to standard
sewer materials, concrete, or brass; or shall inhibit normal sewage treatment in
a modern sewage treatment plant’ or in a sewage lagoon. A catch tank shall
be provided for any such chemical including effluents with a pH greater than 10.0
or less than 4.0.

While Ionics argues that Gulf’s equipment does not meet this re-
quirement, the Air Force indicates that the reject water .of the Gulf
system will have a pH of about 5.0 (due to the presence of sulfuric
acid), but the elimination of carbon dioxide at 640 mm pressure from
the bicarbonate present in the water will raise the pH level to a point
where it is not expected to be a problem. We see no basis to disagree

with the Air Force on this matter.

L]

(e) inclusion of & fully automatic chlorinator

Paragraph 4e(17) of the technical specifications provides that: “A
high quality, fully automatic chlorinator for product water shall
be included.”

Tonics contends that the Gulf equipment which adds chlorine to
the feed water will not meet the chlorine level requirements for the
product water. It states that since the feed water containing the
chlorine is separated from the.product water, only some of the chlorine
will diffuse through the membrane. The Air Force indicates that
the fact that the Gulf chlorinator works on feed water rather than
product water is insignificant for the product water will contain a
chlorine residual. Indeed, Gulf states that Ionics’ above-paraphrased
statement “indicates some misunderstanding about chlorine diffu-
sion.” Moreover, it indicates that the chlorine placed in the feed water
has both the requisite solubility and diffusion rate (relative to the
membrane) to insure the adequacy of the chlorine level in the product
water.

In view of the above, we see no reason to disagree with the Air
Force position as to this contention.

II. Gulf's alleged qualification. of its bid

In a June 18, 1973, letter accompanying its bid, Gulf stated that:

GESCO [Gulf] accepts the technical specifications of the IFB, subject to the
following clarifications and exceptions:

1. The relationship of the raw water storage tank to the building in which the
water treatment plant is to be located is not described in the IFB. Feedwater
is to be supplied to the reverse osmosis unit at a minimum pressure of 10 psi.

2. A 10-by-10-foot door at the end of the building is required for installation of
the reverse osmosis unit.

] * & *® * ® *
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4. At 50°F, product water quality will meet specifications, but it will vary at
other temperatures.

5. GESCO suggests that the maximum operating temperature be 83°F.

This letter is considered to be a part of the bid. 48 Comp. Gen. 93
(1968) ; 52 id. 967 (1973).

With regard to the size door required by Gulf (No. 2, above), the Air
Force admits that its building has a door 7 by 7 feet and not the 10
by 10 feet indicated as a requirement in Gulf’s bid. Moreover, the
agency informally states that although Gulf had not conducted a pre-
bid site survey, and irrespective of Gulf’s statement in its June 18
letter, its equipment was able to be installed through the 7-by-7-foot
door, apparently by disassembling and reassembling the unit.

The question is, however, what Gulf had bound itself to do under
its bid. Under the bid submitted Gulf indicated that a 10-by-10 foot
door was required for installation. The reasonable construction of
this statement clearly conditions performance on the presence of a
certain physical circumstance which did not exist. See B-180362,
February 14, 1974. This qualification of the bid, being a material
deviation, rendered its bid nonresponsive.

With regard to Gulf’s statements in its June 18 letter about (4)
water quality meeting the specification at 50° F., but varying at other
temperatures, and (5) suggesting that the maximum operating tem-
perature be 85° F., Gulf adds the following comments which appar-
ently have been accepted by the agency :

The design point for the Gulf system is 50° F, and variation from this tempera-

ture does make a slight difference in operating pressures and thereby malking
some differences in product quality. * * *

Further—

The Gulf reverse osmosis membranes have operated successfully at tempera-
tures above 100°F. Review of the site shows that the well temperature is a
consistent 50° F all year. The water in the storage tank that is at ambient
temperature can be handled by the equipment.

Paragraph 4e(13) of the technical specifications requires that the
purification membranes be capable of proper operation for a tem-
perature range of 33° to 110° F. Gulf readily admits that product
quality is affected by deviations from the 50° F. level. More specifi-
cally, however, the most reasonable construction of Gulf’s June 18
statement relative to maximum operating temperature of 85° is one
whereby Gulf sought to decrease the operational range required of its
equipment by 25° (from 110° to 83°). Such a “clarification or excep-
tion” should have been requested prior to bid opening so that, if
acceptable, the Air Force could have amended the IFB so as to more
closely reflect the agency’s later apparent actual needs. However, since
Gulf chose rather to “clarify” the specifications in part by reducing
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its obligation to meet them as written, on this basis as well Gulf
improperly qualified its bid. B-180862, supra.

As to Gulf’s further statement in its letter of June 18 (1) that a
minimum feed water pressure of 10 p.s.i. is needed, Ionics asserts
that the maximum pressure available even from the filled holding
tank at the site will be only 7 p.s.i. This fact is not disputed either by
the Air Force or Gulf although the latter does comment that “The
Gulf System can be operated satisfactorily at feedwater pressures
below 10 psig.”

The ability of Gulf to accomplish the purification of feed water at
less than 10 p.s.i. is irrelevant since, by stipulating that feed water
is to be supplied by the Government, at a minimum pressure of 10
p.s.l., Gulf is protecting itself against the contingency of failure to
accomplish this task because of limited water pressure. In any case,
where the reasonable construction of the bid taken as a whole attempts
to diminish a bidder’s risk of failure to perform a contract below
that level of risk contemplated by the express language of the IFB, the
bid must be considered qualified and, hence, nonresponsive.

In view of all of the above, Ionics’ protest is sustained. However,
our Office has been informed by «ll parties concerned that performance
of the instant contract has long since passed beyond the point where
we would be able to recommend corrective action. V

Based on the facts which led to an improper award plus delays by
the agency in responding to GAQ requests for reports (2 months for
initial report; 4 months for supplemental report), Ionics asserts that
k% % the Agency has been able to circumvent administrative justice
with a ‘fait accompli’ * * *.” The protestcr, therefore, contends that
W EE on appropriote remedy would be the award to Ionics of mone-
tary compensation—a combination of damages and a reward for our

valuable suggestions— * * * [relative to the $100,000 savings alleged to
be generated over the next 20 years with respect to suggesting a change
in the Gulf system from hydrochloric acid to sulfuric].”

Under the facts presented, we are aware of no authority which
would support recovery of “damages and a reward for valuable sug-
gestions,” as we understand Ionics’ use of the claim for compensation.
However, it may be, we do not decide, that Ionics would have a valid
claim for bid preparation costs under the criteria of Excavation Con-
struction, Inc. v. United States, No. 408-71, United States Court of
Claims, April 17, 1974; Keco Industries, Inc. v. United States, No.
178-69, United States Court of (laims, February 20, 1974; and Keco
Industries, Inc. v. United States, 192 Ct. Cl. 773, 428 F. 2d 1233
(1970). Should Ionics choose to file such a claim GAQ would be
obliged to consider it under. the above-noted case law and make our
determination at that time.
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[ B-179712 ]
Pay—Retired—Survivor Benefit Plan—Children—Blind

When a deceased service member’s child is receiving welfare and Social Security
payments based on a determination of blindness and that condition is indicated
to have existed since birth, such payments may not be considered as consti-
tuting substantial gainful activity so as to disqualify the child as an eligible
annuitant under 10 U.S.C. 1435(2) (B) to receive an annuity under the Retired
Serviceman’s Family Protection Plan, 10 U.8.C. 1431, et seq.

Pay—-Retired—Survivor Benefit Plan-——Children—Blind

Whether a child of a deceased member of the uniformed service, who is over
18 years of age, is or is not capable of self-support in blindness or other
physical disability cases, where such condition antedated the 18th birthday, for
the purposes of establishing eligibility as an annuitant under 10 U.8.C. 1435(2)
(B), such issue is for resolution based on all facts in each particular case and
no specific guidelines can be established.

In the matter of eligibility for annuity under the Retired Service-

man’s Family Protection Plan, June 5, 1974:

This action is in response to a letter dated August 28, 1973, with en-
closures (file reference RITA) from the Chief, Accounting and
Finance Division, United States Air Force Accounting and Finance
Center, Denver, Colorado 80203, requesting an advance decision con-
cerning the propriety of making payment on a voucher in the amount
of $6,099.95, in the case of Dolores ITumes, representing annuity pay-
ments pursuant to the Retired Serviceman’s Family Protection Plan
(RSFPP), 10 U.S. Code 1431~1446 and has been assigned Air Foree
Submission No. DO-AF-1203 by the Department of Defense Military
Pay and Allowance Committee.

The submission indicates that prior to his death on February 8, 1970,
the claimant’s father, Lieutenant Colonel Patrick J. Humes, USAF
(Retired), elected options 2 and 4 under the RSFPP. The member
was survived by three children, Denise, Regina and Dolores, who on
the date of the member’s death may have been entitled to the annuity.
Denise became 18 years of age on March 8, 1970, and was paid one-half
of the annuity for the month of February 1970. Regina, who was
physically incapacitated with cerebral palsy from the time of birth,
was paid the other one-half of the annuity for the month of February
1970, and all full annuity from March 1970 to the date of her death,
June 20, 1972. Dolores has not received any of the annuity, which is
stated in the submission to be $219.16 per month.

The submission further states that I)olores was born on March 28,
1950, and that a certificate of an examining physician dated March 25,
1961, stated that Dolores had poor vision since birth and that “the vis-
ual funetion of this young girl is so poor that she will not be economi-
cally independent at anytime during her life.” In this regard, it ap-
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pears from the submission that the member was Dolores’ sole support
prior to his death. It also appears from the submission that in a letter
dated January 28, 1972, from Dolores’ brother it is stated that Dolores
is legally blind and is “living independently.” Further, that Dolores
currently receives financial aid from the San Diego County Depart-
ment of Welfare in the amount of $232 a month and Social Security
benefits.

The submission states that in 44 Comp. Gren. 551 (1965) we held that
the issue asto whether a child is incapable of self-support for purposes
of 10 U.S.C. 1435(2) (B) is a matter for determination from all the
facts. Further, that the phrase in section 1435(2) (B) “incapable of
supporting themselves” should be applied in the light of available
interpretations by the Federal courts of similar provisions in other
laws, for example, under the provisions of the Social Security Act
where the statutory phrase used is “inability to engage in any substan-
tial gainful activity by any medically determinable physical or mental
impairment * * *” and that the general principles outlined in the
several court cases cited therein may properly be applied in connection
with provisions of section 143 5(2)(B).

The view expressed in the submission is that the court cases men-
tioned in connection with 44 Comp. Gen. 551 (1965) turned on the con-
cept of the reasonable possibility of the claimant being able to engage
in substantial gainful activity with reasonable regularity as opposed
to intermittent or infrequent gainful activity. The submission con-
tinues as follows:

* % % There was no indication that “independence” because of income from
other than a reasonably regular employment capability had a bearing on the
decisions, especially where the other income was related to and received because
of the disabilify, as appears to be the case here. Moreover, the fact that awards
are currently paying from California State Aid for the Blind and from Social
Security would seem to indicate a situation of incapability of sclf-support.

Finally, the submission directs attention to 44 Comp. Gen. 280
(1964) wherein it was stated that the language of the statute appears
to be addressed to the situations of children who must necessarily
look to their parent member for their support, who had no independ-
ent source of income, and who are dependent because of being in-
capable of supporting themselves due to a mental defect existing prior
to their 18th birthdays.

Section 1435 of Title 10, U.S. Coode, provides in pertinent part:

Only the following persons are eligible to be made the beneficiaries of, or to
recelve payments under, an annuity elected under this subchapter by a member

of the armed forces :
L] * L 3 * E 3 * L

(2) The children of the member who are—
% # # & * # %
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(B) * ¢ * incapable of supporting themselves because of a * * * physical
incapacity existing before their eighteenth birthday * * *.

Concerning the effect of receiving welfare and Social Security pay-
ments on the ability to support oneself, this Office defined the phrase
“incapable of supporting themselves” found in 10 U.S.C. 1435(2) (B)
as being equivalent to the phrase “inability to engage in any substan-
tial gainful activity” relating to the provisions of 42 T7.S.C. 423(C)
(2). See 44 Comp. Gen. 551, 556 (1965). We do not believe that, in
the circumstances described in the submission, the receipt of welfare
or Social Security payments should be considered as constituting
“substantial gainful activity.” Instead, this fact should be considered
as evidence of an inability to obtain and maintain suitable employ-
ment. Therefore, it is our view that the claimant is fully qualified
as an eligible annuitant under the provisions of 10 U.S.C. 1435(2) (B),
and has been so qualified since the death of the member on Febru-
ary 8, 1970.

Concerning the amount due the claimant, we should point out that
10 U.S.C. 1434 provides in part that the annuity is payable in equal
shares to, or on behalf of, the surviving children eligible for the
annuity at the time each payment is due, ending when there is no
surviving child. In determining the amount due, consideration mmust
be given to the fact that on the basis of the record before us it appears
that there were three eligible beneficiaries from February 8, 1970, to
March 8, 1970, and two eligible beneficiaries from March 9, 1970, to
June 20, 1972. Therefore, the claimant would be entitled to one-
third of the total monthly annuity payment due prior to March 8§,
1970, and one-half of the total annuity payment due from March 9,
1970, to June 20, 1972. Beginning June 21, 1972, she is entitled to the
entire monthly annuity. We should also point out that the fact that
her share of the annuity was erroneously paid to her sisters does not
prevent payment to the claimant. In this regard, under the concurrent
authority contained in 10 U.S.C. 1442, we agree in advance not to
object to waiver of recovery of the crroneous payments in this case.

Accordingly, settlement should issue in favor of the claimant, if
otherwise correct.

With regard to the request for specific guidelines in “blindness”
cases in determining the entitlement to RSFPP annuities, we stated
in 44 Comp. Gen. 551,558 (1965) that:

Whether a child is capable or incapable of self-support for purposes of 10

TU.S.C. 1435(2) (B) is a matter for determination from all the facts of the
particular case. * * *

Therefore, we will not issue specific gnidelines for any type of physical
incapacity because it is our view that the particular circumstances



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 921

of an individual’s situation must be considered before a determination
can be made as to whether a person’s status may properly be viewed
as being within the scope of section 1435 (2) (B).

[ B-179859 3

Pay—Severance—Effect on Subsequent Retirement Benefits

Regular Air Force officer who was removed from the active list under section
106 of Title I of Public Law 810, 80tli Congress and who received severance
pay under that section is not barred from being retired under 10 U.S.C. 1331,
upon attaining age 60 so long as he is otherwise qualified to receive such retired

pay.
Pay—Severance—Recoupment—Exception

Where certain provisions of law governing separation from the active list au-
thorize severance pay, and require refund of such pay upon retirement, but
where other provisions such as 10 U.N.('. 3786 and 8786 do not state such require-
ment, in the absence of such a limiting statutory provision or a clear indication
of Congressional intent to the contrary refund of severance pay is not required
as a condition precedent to the receipt of retired pay under 10 U.S.C. 1331.

Pay—Retired—Effective Date—Subsequent Application Effect—
Seagrave Case.

Where a member who is otherwise entitled to retired pay under 10 U.S.C. 1331,
but who does not file application for such pay until well after meeting age
requirement, on the basis of the holding in the case of Seagrave v. United States,
131 Ct. C1. 790 (1955), and similar cases, such pay accrues from date of qualifi-
cation or on first day of any subsequent month stipulated in application for
such pay to begin, without regard to date such application is filed.

In the matter of receipt of severance pay and non-Regular retire-
ment pay, June 5, 1974:

This action is in response to a letter dated October 10, 1973, from
the Assistant Secretary of Defense (Comptroller), requesting an ad-
vance decision as to the entitlement of a service member to receive
retired pay under the provisions of Chapter 67 of Title 10, U.S. Code,
in the circumstances described in Department of Defense Military
Pay and Allowance Committee Action No. 492, which was enclosed
with the request.

The questions set forth in the Committee Action are:

1. Does the receipt of severance pay by a Regular officer removed from the
active list under Pub. L. 810, 80th Congress, 2nd Session bar his subsequent re-
tirement under 10 U.S.C. 1331 upon his attaining age 60, assuming that prior to
the receipt of such severance pay he had performed 20 years of service computed
under 10 U.S.C. 1332, and the last eight years of such qualifying service were
performed as a member of a category listed in Section 13327

2. If the previous question is answered in the negative, is a refund of the
severance pay a condition precedent to his entitlement to retired pay under 10
U.S.C.13317

3. The former officer’s date of birth is 29 June 1903. He has requested retired
pay to begin 15 August 1973. If he is determined eligible to receive retired pay,
what is the effective date pay is allowable?
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The discussion in the Committee Action states that the statute which
provides for readjustment pay for non-Regular officers released from
active duty (10 U.S.C. 687) provides in subsection (f) thereof that a
deduction of a portion of the readjustment, pay received is required in
the event of later qualification for retired pay. However, the statute
which provides for severance pay to Regular Air Foree members re-
moved from the active list (10 U.S.C. 8786) is silent on this point.

In this regard, the discussion suggests that the distinction which
exists may be in the fact that a non-Regular who is released from active
duty involuntarily with readjustment pay under 10 U.S.C. 687 retains
his Reserve commission and may continue to earn credits toward re-
tirement under some provision of law, while a Regular member re-
moved from the active list is severed from all appointments and retains
no continuing status in which he can earn eligibility.

Generally, severance pay is payable to Regular officers of the uni-
forined services because of forced separation from the serviee for
various reasons, including failure of selection for promotion and
elimination because of unfitness or unsatisfactory performance of duty,
and who are otherwise ineligible to receive retired pay, in order to help
those who are separated to resettle in civilian circumstances.

Regular Army and Air Force officers are entitled to severance pay as
provided in 10 U.S.C. 3786(b) (2) and 8786(b)(2). Those subsec-
tions—-which were derived from section 106 of title I of the Army and
Air Force Vitalization and Retirement Equalization Act, approved
June 29, 1948, Ch. 708, 62 Stat. 1082--provide in pertinent part:

(b) Each officer removed from the active list * * * under this chapter shall—
& B £ ] * ® ]

(2) if on that date he is ineligible for voluntary retirement under any law,
be honorably discharged in the grade then held with severance pay computed by
multiplying his years of active commissioned service, but not more than 12, by
one month’s basie pay of that grade.

Severance pay is also authorized for Regular Army and Air Force
officers under subsections 3303 (d) (3) and 8303(d) (3) of Title 10, U.S.
Code, in substantially the same language as that quoted above. In
addition, similar severance pay provisions are contained in 10 U.S.C.
6395 (g), 6401(b) and 6402(b), for certain Regular Navy and Marine
Corps officers.

In contrast to the above, severance pay benefits for Regular warrant
officers (10 U.S.C\. 1167 (b) and (d)) and Regular Navy and Marine
Corps officers (10 U".S.C. 6382(c), 6383(f), and 6384(b)), provide
basically that the acceptance of a lump-sum payment of severance
pay under any of the above sections does not deprive a person of any
retirement benefits from the UTnited States. However, these sections
further provide that there shall be deducted from each of his retire-
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ment payments so mnuch thereof as is based on the service for which he
has received severance pay payment until the total deducted equals the
amount of the lump-sum payment.

In 43 Comp. Gen. 768 (1964) we said that the legislative history of
the phrase “acceptance of a lump-sum payment under this section does
not deprive a person of any retirement benefits from the United
States,” shows that its purpose was to establish that the payment of
severance pay would not bar an officer from later qualifying for any
other type of Government retirement, such as Reserve retirement under
Title ITI of Public Law 810, 80th Congress.

In 39 Comp. Gen. 360 (1959) which construed 10 U.S.C. 8303(d) (3),
a provision which as previously indicated contains language similar
to that in 10 U.S.C. 3786 (b) (2) and 8786 (b) (2), we said:

* % # their eligibility for voluntary retirement or for retired pay under 10 U.S.C.
1331, and the computation of the amount of retired pay upon retirement, must
be regarded as being governed by the same provisions of law as those applicable
to other members of the Armed Forces serving in a similar capacity who have not

received severance pay prior to retirement, in the absence of some statutory pro-
vision requiring a different conclusion. * * *

Since the primary purpose for authorizing severance pay to Regular
officers is because of involuntary separation from service and to provide
a monetary cushion to help the individuals relocate and readjust to
civilian pursuits and since Congress has not imposed any restrictions
in 10 T.S.C. 3786 or 8786, it is our view that in the circumstances set
forth in the Committee Action, the payment of severance pay would
not bar subsequent retirement under 10 U.S.C. 1331, nor would refund
of such pay be required as a condition precedent to entitlement to re-
tired pay under 10 U.S.C. 1331. Questions 1 and 2 are answered
accordingly.

With regard to question 3, the discussion in the Committee Action
stated that the officer completed the statutory service requisite for
retirement under 10 U.S.C. 1331 prior to his acceptance of a Regular
status in 1947 and that the only further statutory prerequisite to his
actual eligibility to receive retired pay was that he attain 60 years of
age. Further, that while he attained that age on June 29, 1963, he did
not file an application for retirement under 10 U.S.C. 1331 until
August 15, 1973.

In the case of Seagrave v. United States, 131 Ct. Cl. 790 (1955), the
court held that retired pay under Title IIT of the act of June 29, 1948,
62 Stat. 1087, was payable from the date the plaintiff met the age
and service requirements for such pay even though he did not make
application therefor, a condition precedent under the statute, until
some time subsequent to such date. That principle was followed in
Hyde v. United States, 134 Ct. CL. 690 (1956) and in Stevanus v.
United States, 138 Ct. CL. 149 (1957).

564-361 O -175 -3
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In 87 Comp. Gen. 653 (1958) we stated with regard to these matters:

* ¥ * hereafter we will follow the decision of the Court of Ciaims in the
Seagrave case as a precedent in the settlement of similar claims and we will not
question otherwise proper payments of retired pay made in accordance with the
rule established by that decision. * * #

Therefore, in the situation where a member is otherwise fully quali-
fied to receive retired pay for non-Regular retirement, but does not
file an application for such retired pay until well after he has met the
age requirements, such pay still accrues from the date the member
qualifies by reason of age and service for such pay or on the first day of
any subsequent month stipulated by the member in his application,
without regard to the date of such application. See 48 Comp. Gen. 62
(1969).

Question 3 is answered accordingly.

[ B-180159 ]

Transportation—Automobiles—Military Personnel—Long-Term
Leased Vehicles—No Authority for Shipment

Member with motor vehicle under long-term lease is not entitled to shipment of
leased vehicle overseas at Government expense since 10 U.S.C. 2634 and para-
graph M11000-1, Joint Travel Regulations, provide vehicle must be owned by

the member, and a long-term lease is a bailment agreement in which the lessee
is given possession, but the lessor retains ownership.

To the Secretary of the Army, June 5, 1974:

Further reference is made to letter, with attachments, dated No-
vember 9, 1973, from the Assistant Secretary of the Army (Manpower
and Reserve Affairs), requesting a decision as to whethier members of
the uniformed services, who are entitled to shipment of privately
owned vehicles, may ship long-term leased vehicles under the same
statute, section 2634, Title 10, U.S. Code. This request has been as-
signed PDTATAC Control No. 73-50 by the Per Diem, Travel and
Transportation Allowance Committee.

In his letter the Assistant Secretary states that the Judge Advocate
General, Department of the Army, is of the opinion that the concept of
a privately owned vekicle, under the statute, does not include a leased
vehicle but that the Staff Judge Advocate, Military Traffic Manage-
ment and Terminal Service (from whom the request for a decision
originated), is of the opinion that a lessee of a vehicle has equitable
title, and thus a leased vehicle should be eligible for shipment under
the statute.

The statutory authority for the shipment of a motor vehicle is
contained in section 2634 of Title 10, U.S. Code, which provides:

(a) When a member of an armed force is ordered to make a change of perma-
nent station, one motor vehicle owied by him and for his personal use or the
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use of his dependents may * * * he transported, at the expense of the United
States, to his new station * * *. [Italic supplied.]

The above statutory authority is implemented in Chapter II of
Volume I, Joint Travel Regulations, paragraph MI1000-1, which
states as follows:

# * ®# Ag used in this Chapter, the term ‘“privately owned motor vehicle”
means any self-propelled wheeled motor conveyance owned by the member, in his
possession, and for use by the member and/or his dependents * * * [Italic
supplied.]

In the present circumstances, it appears that the vehicle is the
subject of a bailment agreement. In 8 Am Jur 2d, Bailments § 16, it
1s stated that:

* * » jt is a generally recognized feature of bailments that possession of the
thing bailed is severed from ownership; the bailor retains the general owner-

ship, while the bailee has the lawful possession or custody for the specific purpose
of the bailment * * *

Further, in 8 am Jur 2d, Bailments § 30, it is stated that:

* * = If the agreement is that the party who receives possession of the property
is to retain it for a definite period, and that if, at or before the expiration of
that period, he pays for the property, he is to become the owner, otherwise to
pay for its use, the transaction is merely a bailment and title to the property,
even as against creditors, remains in the bailor until the price is paid. * * *

This Office held in decision B-1670386, February 18, 1970, that while
the word “ownership” may be used with several meanings, depending
upon the context, one of the accepted tests of “ownership” in its cus-
tomary sense is the right to dispose of, sell, convey, assign or give
away. In the present situation, the lessee of the vehicle would have no
right of disposal. If there were an option to purchase the vehicle
there would be no right of disposal until after the option was
exercised.

Among the attachments to the Assistant Secretary’s letter is a
statement from the Military Traffic Management and Terminal Serv-
ice to the effect that a lessee under a long-term lease may be considered
as having equitable title to the motor vehicle and as such should be
considered to be an owner, citing as authority Powell v. Home In-
demnity Company, 343 F. 2d 856 (8th Cir. 1965). In this case the
court had for determination the question of whether the company
which was using a leased vehicle was the owner within the meaning
of its liability insurance policy. In construing the word “owner” the
court stated that it should take the meaning most favorable to the
insured. It would thus appear that the Powell decision is limited in
its effect and is not for application to the question now before us.

Also, 19 Comp. Gen. 684 (1940) is cited in support of the acceptance
of equitable ownership under 10 U.S.C. 2634. That decision which in-
volved the right to reimbursement of mileage expenses of Govern-
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ment employees under a 1931 statute, stated the general rule that
equitable ownership is not controlling to establish right to mileage,
but that where the traveler had equitable ownership of an automobile
at the time of performance of official travel and registration of the
automobile used was subsequently changed to the traveler's name,
mileage was authorized in the interim period.

However, while equitable ownership has been considered suflicient
in the special cirenmstances indicated, a member who has use and pos-
session but not the right of disposal of a vehicle, i.e., a bailment, in
our opinion, is not an owner within the contemplation of 10 TU.S.(%
2634.

Accordingly, it is our view that there is no legal authority for the

1y 4

transportation of a long-term leased vehicle under 10 T.S.(C. 26234,
[ B-180313 ]

Compensation—Promotions—Delayed—Freeze on Promaotions

Employee whose promotion was delayed as a result of the President’s freeze
on promotions and administrative delay in perfecting promotion recommendation
due to erroneous view that promotion could not be made until freeze wos lifted
is not entitled to a retroactive promotion pursuant to recommendation of a
Grievance Examiner because the error involved was the misinterpretution of in-
structions and the type of administrative error which will permit a retroactive
promotion is an error which involves a ministerial azction not accomplished
through inadvertence or a failure to implement mandatory provisions ¢f lavs and
regulations.

Compensation—Promotions—Retroactive—Rule

Retroactive promotion of an employee as recommended by a4 Grievance Fxaminer
on the basis that employees similarly situated in other locations were promoted
may not be followed since employees are not entitled to identical treatment in
promotion actions compared to other employees.

In the matter of implementation of recommendation for retroactive
promotion, June 5, 1974:

This action concerns the question as to whether the Department of
Labor may properly implement the recommendations of a grievance
examniner that Mr. Elvin P. Donald, a Department of Labor employee,
be promoted retroactively with back pay.

The record indicates that on January 11, 1973, Mr. Donald, while
serving as a GS-11 Compliance Officer in the Denver Area Oftice of the
Kansas City Region of the Labor-Management Service Adininistration
(IAMSA), completed his time-in-grade eligibility under then existing
Department of Labor requirements for promotion in his career ladder
to the journeyman (GS-12) level. A few days earlier, on January 3,
1973, his immediate supervisor had recommended him for advance-
ment to the GS-12 level and forwarded his recommendation to the
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LMSA regional office in Kansas City where the regional administrator
had authority to effect the promotion. At the time, throughout the
executive branch of the Government, there was in effect the President’s
directive of December 11, 1972, announcing a temporary freeze on
hirings and promotions, which had been implemented in the Depart-
ment of Labor by a memorandum of January 2, 1973, outlining pro-
cedures that would govern the freeze in that agency. This memorandum
provided certain limited exceptions to the freeze including an excep-
tion for the promotion of certain “career ladder” employees which was
applicable to Mr. Donald. The exception read as follows:

The only exceptions to the freeze with respect to * * * [career ladder] * * *
promotions are where the employee actually had assumed the higher level duties
and responsibilities and actually operated at the higher level for some time
prior to Dccember 11, 1972. “For some time" is interpreted as meaning for 30
days or more.

This exception to the freeze was further limited on February 8, 1973,
when the Secretary of Labor ordered that no departmental employee
would be placed in a position of GS-11 or above without prior approval
of the Office of the Secretary.

When the January 3 recommendation that Mr. Donald be promoted
was reviewed by the assistant regional administrator at the LMSA
regional office in Kansas City, sometime in mid-January 1973, it was
determined to contain insufficient information and justification for
processing and was, therefore, returned to the Denver area office for
correction. The area office made the required amendments and resub-
mitted the promotion recommendation to the regional office in Kansas
City on January 22, 1973. From there, it was forwarded to the regional
per 'sonnel office for appropriate dctxon, lll(hldlnﬂ' a classification audit,
in accordance with departmental regulations.

On or soon after March 16, 1973, the regional personnel officer at
the Kansas City Office requested the personnel specialist in the Denver
office to conduct a desk audit on work performed by Mr. Donald. The
desk audit was conducted on March 22, 1973, and the audit report,
which indicated that Mr. Donald had actually performed at the
higher classification level for 30 days prior to December 11, 1972, was
submitted to the Kansas City regional office on April 16, 1973, Sub-
sequently it was forwarded to the regional administrator on April 18,
1973, while the restrictions on promotions were still in eftect. Mr.
Donald was finally promoted on May 27,1973, when it was known that
the Assistant Secretary of Labor for LMSA was about to lift the
restrictions that had delayed promotions. Apparently, some of the ad-
ministrative actions were not taken as expeditiously as possible
because Kansas City Region officials were under the mistaken impres-
sion that the freeze on promotions was applicable to Mr. Donald.
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Mr. Donald filed a grievance alleging that disparate treatment was
accorded him by the Kansas City Region of LMSA as compared with
the treatment of compliance officers in similar positions in the other
five regions of LMSA and, therefore, he contends that he is entitled
to a retroactive promotion to the date of his promotion eligibility.

A grievance examiner was appointed and a hearing was held on the
matter. Mr. Donald was represented by a representative of the National
Union of Compliance Officers (NUCQ) Independent, his union, and
the Government was represented by a representative of LMSA,
Department of Labor. After considering the evidence submitted by
each side, the grievance examiner made the following findings and
recommendation :

The Grievance Examiner finds that there was disparate treatment and admin-
istrative error in the matter of promoting Grievant Donald and that I MSA has
the right and the duty to make Mr. Donald’s promotion retroactive with pay.

Therefore, the Grievance Examiner recommends that #* * ® the promotion
of Grievant Donald to GS-12 be made retroactive from January 21, 1973, with
pay.

The grievance examiner based his findings and recommendation, in
part, on his opinion that the grievant was subject to disparate treat-
ment with regard to promotion in comparison with similarly sitnated
compliance officers in other regions of LMSA. He indicated that an
employee has a “* ®* * right to equal treatment under the law and
rules and regulations implementing collective representation, labor-
management relations, and the promulgation and enforcement of
persennel policies in the federal sector should be respected, no less thar
the right of an employee to be free from discrimination on the basi.
of race, and he should be afforded appropriate remedy for infringement
of his right.” The examiner found support for this position in recent
court cases that have provided remedies to Government employees who
have been accorded discriminatory treatment on the basis of their
race. In this connection he cites Walker v. Kleindienst, 357 F. Supp.
749 (1973), Chambers v. United States, 196 Ct. Cl. 186 (1971), and
Allisonv. United States, 196 Ct. Cl. 263 (1971).

We believe the examiner has assigned a far broader meaning to
these cases than was ever intended by the court in citing them for the
proposition that each Federal employee is entitled to precisely equal
or identical treatment vis-a-vis other similarly situated employees.
Those cases stand for the much narrower principle that Federal em-
ployees are entitled to equal employment opportunities without dis-
crimination because of race, color, religion, sex or national origin under
the provisions of 5 U.S.C. 7151 and 42 U.S.C. 2000e-1 et scq. In this
connection we are not aware of any law or regulation that requires
the promotion of Federal employees in one office because employees
holding similar positions in other offices are promoted. Moreover, we
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point out that, while the Equal Protection Clause of the 14th Ainend-
ment to the United States Constitution prohibits arbitrary and capri-
cious distinctions, it does not require identical treatment among those
siinilarly situated. 4/ilnot Co. v. Richardson, 350 F. Supp. 221 (1972).
Hence, we find no legal basis for the examiner’s conclusion that Mr.
Donald is entitled to a retroactive promotion because employees in
other regions were promoted when they became eligible for promotion
while he was not.

The grievance examiner further supported his recommendation for
a retroactive promotion on the basis that the agency violated the
applicable requirements of its promotion plan by failing to consider
% % * the promotion of Grievant Donald as an exception to the freeze.”
He cited subchapter 64, chapter 335, Federal Personnel Manual, as
authority in this connection. That chapter is primarily concerned with
merit promotions where, in response to a particular vacancy, the agency
must consider employees within a predesignated area for appointment
to the position. It also contains a discussion of corrective actions which
should be taken if the agency should overlook an employee within the
area since such action would constitute the procedural violation of
failing to consider an employee entitled to consideration. Further,
while that chapter and subpart A of part 335 of the Commission’s
regulations (5 CFR 335.101-103) provide that agency promotion pro-
grams will be in conformity with law and Civil Service Commission
(CSC) regulations and instructions, nothing in those regulations or
instructions authorizes the retroactive promotion of employees based
on the failure of an agency to comply with CSC policies. In fact the
only remedies for employees who have not been promoted because
of agency error in following the CSC policies as discussed in chapter
335 of the Federal Personnel Manual are immediate prospective promo-
tion and first opportunity to be promoted if an opening for an immedi-
ate promotion is not available,

Finally, the grievance examiner based his recomemndation on his
conclusion that Mr. Donald would have been promoted on an earlier
date “* * * except for inadvertent oversight of Management repre-
sentatives in the Kansas City Region * * *” and expresses the
belief “* * * that the circuinstances present such administrative error
as should be retroactively corrected under netions similar to those ex-
pressed in Comptroller General Decisions #B-135656 dated May 19,
1958 [37 Comp. Gen. 774] and #B-133878, dated November 5 .), 1957
[37 Comp. Gen. 300] * * *?

The “inadvertent oversight” or erroneous application of administra-
tion which occurred in this case is not an administrative error which
will entitle Mr. Donald to a retroactive promotion. It has long been
the general rule that a personnel action may not be made retroactively
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effective so as to increase the right of an employee to compensation.
31 Comp. Gen. 15 (1951) ; 40 id. 207 (1960) ; 52 7d. 631 (1973). Excep-
tions have been made to the rule where through bone fide administra-
tive error a personnel action was not effected as intended or where
an agency has failed to carry out written administrative regulations
having mandatory effect. 34 Comp. Gen. 380 (1955) ; 839 éd. 550 (1960) ;
B--173815, April 18,1973.

The facts in the present case do not appear to satisfy either of
these exceptions. We note that the LMSA regional admimstrator at
Kansas City had promotion appointment authority until February 8,
1973, when the Secretary of Labor ordered that approval be obtained
from his office before employees could be promoted to grades GS-11
and above. Prior to February 8, 1973, however, the regional adminis-
trator did not exercise his authority to promote Mr. Donald. Although
his decision not to expedite completion of the investigation he con-
sidered necessary prior to effecting the promotion may have been
influenced by a belief that the promotion was prechuded by the freeze,
the fact is that the regional administrator did not have a present
intention to promote Mr. Donald at any time prior to Febrnary 8.
On the contrary Mr. Donald’s case was treated as if actions prerequisite
to promotion had not been accomplished until the desk audit of his
position was completed on April 16,1973,

It has been long held that the power of appointment is within the
discretion of the head of a department and in those to whom he has
delegated such power. It is an executive function which involves exer-
cising the discretion of the executive. Wienberg v. United States,
425 F. 2d 1244 (1970), Téerney v. United States, 168 Ct. CL. 77 (1964).
Where agency action is by law committed to agency discretion, the
standard to he applied by the reviewing authority in reviewing the
action of the agency is whether the actions are arbitrary,
capricious, an abuse of discretion or otherwise not in accordance with
law. United States v. Walker, 409 F. 2d 477 (1969), Warren Banlk v.
Ceimp, 396 F. 2d 52 (1968). Arbitrariness and capriciousness exist
only if the agency action lacks a rational basis. Pace Co., Division of
Ambac Industries, Inc. v. Department of the Army of the United
States, 344 F. Supp. 787, case remanded 453 F. 2d 898, cert. denied 40;
U.S. 974 (1971).

Our review of the facts in this case does not indicate that the actions
of the LMSA regional administrator at Kansas City with regard to
Mz. Donald’s promotion were arbitrary, capricious, an abuse of dis-
cretion or otherwise not in accordance with law, notwithstanding the
fact that most other similarly situated compliance officers in other
regions were promoted during the period in question.
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Comptroller General decisions B-135656 and B-133878, supra, cited
by the examiner as cases permitting the retroactive correction of ad-
ministrative error, involved the inadvertent delay of agency officials
in performing the ministerial action of awarding within-grade pay
advancements to qualified employees entitled to such advance-
ments under applicable regulations. These cases are differentiated from
the present situation since agency discretion to appoint an employee
to a higher grade was involved and the delay in promotion was
caused by the decision to obtain additional information concerning
Mr. Donald’s qualifications and the President’s freeze order.

Accordingly, it is our view that there is no authority under which
the Department of Labor may retroactively promote Mr. Donald as
recommended by the grievance examiner.

[ B-177512]

Contracts—Protests—Contracting Officer’s Affirmative Responsi-
bility Determination—GAO Review Discontinued—Exceptions—
Fraud

Allegation of noncompetitive practices because of communality of ownership
and financial interests between two bidders is referred to Defense Supply Agency
for consideration in accordance with Armed Services Procurement Regulation
(ASPR) 1-111 and ASPR 1-600. General Accounting Office (GAO) has dis-
continued practice of reviewing bid protests of contracting officer’s affirmative
responsibility determination, except for actions by procuring officials which
are tantamount to fraud, and GAO lhas no authority to administratively debar
or suspend other than for violations of Davis-Bacon Act, which is not relevant
here.

In the matter of United Hatters, Cap and Millinery Workers Inter-
national Union, June 7, 1974:

The United Hatters, Cap and Miilinery Workers International
Union (hereinafter referred to as the Union), has submitted cor-
respondence purporting to establish a communality of ownership and
financial interests between Propper International Hat Company
and Society Brand Hat Company and the occurrence of certain non-
competitive practices. The Union requests this Office to institute appro-
priate action to effect imposition of penalties upon the above-named
corporations, to deny them “further fruit of their illegal associa-
tion and combination” and to hold them ineligible for future Govern-
ment contracts.

The Union notes that although this Office reviewed a 1972 procure-
ment (IFB No. DSA100-72-B-1543, issued by the Defense Supply
Agency (DSA)), and did not find an adequate basis for ques-
tioning the validity of the contract awarded to Propper, we advised
that we would consider the matter further upon the submission of
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evidence showing a communality of ownership or financial interests
between the corporations. B-177512, February 23, 1973. The Union
further states that both firms have submitted bids on at least one
recent solicitation (DSA100-74-1-1223) which has yet to he awarded.

In essence the correspondence questions the responsibility of the
above-named corporations and their eligibility for contract awards.
However, this Office has discontinued its prior practice of reviewing
bid protests involving a contracting officer’s affirmative determination
of responsibility of a prospective contractor since any such
determination is largely within the discretion of the procuring officials
who must suffer any difficulties experienced by reason of the con-
tractor’s nonresponsibility. If pursuant to the applicable regulations
the contracting officer finds the proposed contractor responsible, we
do not believe the finding should be disturbed except for actions by
procuring officials which are tantamount to fraund. (See Kcco Indus-
tries, Ine. v. United States, decided February 20, 1974, United States
Court of Claims No. 173-69, wherein the court, in reviewing a disap-
pointed bidder’s ¢laim for bid preparation expenses, ohserves that
criterian for determining bidder responsibility “are not readily
susceptible to reasoned judicial review.”) The allegations of noncom-
petitive practices because of communality of ownership and financial
interests concern matters which are properly for consideration pur-
suant to agency debarment and suspension procedures, as pro-
vided in Armed Services Procurement Regulation (ASPR) 1-600,
and the reporting procedures in ASPR 1-111. This Office has no
authority to administratively debar or suspend except for viola-
tions of the Davis-Bacon Act (40 U.S. Code 276a—2) which is not
relevant to this case.

Accordingly, we are referring this matter to DSA for consideration
and appropriate action in accordance with the above regulations.

[ B-180460 ]

Bidders—Quualifications—Capacity, etc.—Plant Facilities, ete.

Review of record concerning deterntination of bidder's nonresponsibility to per-
form contract for provision of hard copies and microfiche of educational litera-
ture indicates that although bidder has equipment capability, with exception of
backup copier, contracting officer’s finding on this responsibility factor, as well
as finding that bidder lacks necessary personnel, is not patently unreasonable.

Contracts—Specifications——Failure to Furnish Something Re-
quired—Invitation to Bid Attachments

Bid which omits pages of invitation for bids containing material provisions, but,
which on page 1 contains Standard Form 338 “Solicitation” and “Offer” elauses,

indieates it is page 1 of 13, and which on page 2 acknowledges all four amend-
ments which altered every page of schedule contained in and work scope at-
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tached to 13 pages of solicitation as originally issued, is responsive because it
clearly identifies complete solicitation and clauses contained or referenced there-
in are incorporated by specific reference in bid.

Bids—Qualified—Letter, etc.—Listing Production Facilities

Cover letter included with bid which lists bidder’s production facilities in sev-
eral cities and describes new facility to be opened in Washington, D.C., is respon-
sibility information which does not qualify or condition bid or limit basis of re-
sponsibility determination.

Bidders—Qualifications—Manufacturer or Dealer—Administrative
Determination—Labor Department

Bidder’s qualification as “regular dealer” or “manufacturer” under Walsh-
Healey Act is determination vested in contracting officer, subject to final review
by Department of Labor, and General Accounting Office is without authority to
review; and where bid represents bidder is “regular dealer,” protester’s con-
tention that bidder actually is “manufacturer” provides no basis to question bid
responsiveness.

Contracts—Protests—Timeliness

Where contention in protester’s comments on administrative report challenging
propriety of film types specification in solicitation for distribution of hard copies
and microfiche of educational literature is presented to General Accounting
Office (GAO) 3 months after agency denial of protest on same issue and sub-
sequent bid opening, it is untimely because issue was not brought to GAO’s at-
tention within 5 working days after adverse agency action; to extent issue of
propriety of diazo film might be regarded as being raised initially in comments,
it is untimely since alleged solicitation impropriety was apparent and should
have been raised before bid opening.

Contracts—Specifications—Adequacy—Minimum Needs Standard

Since no reason is presented why protester did not bring objection to film types
specification to General Accounting Office’s (GAO) attention until 3 months
after bid opening. no good cause is shown why issue should now be considered ;
nor is issue significant, since it merely involves propriety of agency’s determina-
tion of minimum needs and drafting of specifications, and application of GAO
standards of review to present facts does not involve procurement principle of
widespread interest.

Contracts—Protests—Timeliness—Limitations

Protester’s objection to General Accounting Office’s bid protest timeliness rules
is without merit since, as indicated in preamble to 4 CFR 20, rules represent
tested and proven principles providing parties fair opportunity to present cases
consistent with need to resolve protests in reasonably speedy manner.

In the matter of Leasco Information Products, Inc.; Computer
Microfilm International Corporation; Educational Facilities Center;

Xerox Corporation; Bell & Howell, June 10, 1974:

We have considered the protests of Leasco Information Products,
Inc. (Leasco), and Computer Microfilm International, Corp. (CMIC),
under invitation for bids (IFB) NIE-B-74-0001, issued by the Na-
tional Institute of Education (NIE), Department of Health, Educa-
tion, and Welfare (HEW). Each bidder has protested against award
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to any bidder other than itself. In addition, we have had the benefit
of written comments submitted by representatives of three other
bidders---Educational Facilities Center (EFC), Xerox Corporation,
Xerox University Microfilms (Xerox), and Bell & Howeil, Micro
Photo Division (Bell & Iowell). Also, representatives of the five
parties and the agency presented their views orally at a conference on
the protest requested by counsel for Leasco and held at our Office on
April 8, 1974. The controversy essentially involves a question of
which of these five bidders is the low responsive, responsible, and
otherwise qualified bidder for this procurement. To the extent neces-
sary, the specific contentions of the parties will be discussed in detail
in a seriatim review of the bids, beginning with the lowest.

The IFB was issued on October 10, 1973. As amended, the solicita-
tion invited bids on a fixed-price requirements type contract for the
operation of the ERIC Document Reproduction Service (EDRS) for
a 1-year period, with options for 2 succeeding years. KRIC' is the Ed-
ucation Resources Information Center, an international system with
the primary purpose of acquiring, selecting, processing and dissem-
inating significant R&D and related educational literature. EDRS,
one of the components of this system, involves the provision, either in
microfiche or hard copy format, of the full text of reports cited in
the journal “Research in Education.” In short, the work involves both
the preparation of microfiche and hard copies of educational litera-
ture and the mailing of this material in response to orders received
both from the Government and from private parties.

Six bids were opened on January 11, 1974, and the bid prices were
evaluated with the following results:

1 EFC e $201, 237. 00
2, CMIC e 299, 101. 50
3. Xerox o 311, 985. 00
4. Bell & Howell.____________ L 329, 447. 00
5. 1,880 o e ———— 338, 817. §0
6. Microform Management Corp-____.._._.__________ 396,628, 00

The contracting agency has determined that CMIC is the low re-
sponsive, responsible, and otherwise qualified bidder. Award to CMIC
is being withheld pending our decision on the protests.

By letter of January 18, 1974, Leasco protested to our Office against
award to any other concern. In regard to EFC, Leasco contended the
apparent low bid was null and void, as well as nonresponsive; that
EFC did not meet the necessary qualifications under the Walsh-Healey
Act; and that its responsibility was questionable. In addition, Leasco
questioned EFC’s certification in its bid that it was a small business
concern.
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Subsequently, the contracting officer determined that the EFC bid
was responsive and was not null and void as contended by Leasco.
The contracting officer also determined that EFC qualified under the
Walsh-Healey Act as a “manufacturer.” As to EFC’s small business
size status, the contracting officer requested the Small Business Ad-
ministration (SBA) regional office in Chicago for a formal size deter-
mination. The SBA regional office determined that EFC was other
than a small business concern. This determination was appealed to the
SBA Size Appeals Board and was upheld in a decision of May 8, 1974.
As to EFC’s responsibility, the contracting officer has made a determi-
nation that the low bidder is not a responsible prospective contractor.

Notwithstanding the determination that EFC was nonresponsible,
the contracting officer has requested our Office to decide the issues
relating to the responsiveness of EFC’s bid on the basis that if EFC
was determined by the SBA Size Appeals Board to be a small business
concern, a certificate of competency might conceivably be issued over-
turning the contracting officer’s determination of nonresponsibility.
Since this is no longer a possibility, and since, for the reasons which
follow, we uphold the contracting officer’s determination of EFC’s
nonresponsibility, we do not find it necessary to consider the issues
relating to the responsiveness of EF(’s bid.

Both Leasco and CMIC have contended that the low bidder is not a
responsible prospective contractor. Counsel for Leasco stated on infor-
mation and belief that EFC may not have the required technical,
managerial and financial capabilities to perform in a timely manner.
These views have been echoed by counsel for CMIC, who doubts that
EFC has the personnel, facilities, or financial capability to perform
a contract for sophisticated reproduction of a large volume of docu-
ments. Both protesters point to the large disparity between EFC’s bid
price and the other bid prices as indicating that the low bidder may
not have comprehended the scope of the contract.

On January 21, 1974, a site visit was made at EFC by a team of five
Government representatives, including the contracting officer. Among
other things, the team investigated EFC’s equipment and personnel.
Subsequently, the contracting officer on March 1, 1974, made a deter-
mination pursuant to section 1-1.1204-1(b) of the Federal Procure-
ment Regulations (FPR) that EFC was nonresponsible. The con-
tracting officer stated the basis for the determination was that EFC
did not have the equipment and personnel capacity to perform ade-
quately and /or meet the required production schedules.

It is reported that the determination was orally communicated to
EFC’s counsel on March 1, 1974. However, the matter was apparently
held in abeyance because the preliminary issue of whether EFC quali-
fied as a “manufacturer” under the Walsh-Healey Act (41 U.S. Code
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35 note) had to be resolved. By letter of March 14, 1974, with en-
closures, counsel for EFC submitted to the contracting officer infor-
mation in support of its contention that it is a “manufacturer.” Some
of this information also had a bearing on the question of EFC’s
responsibility.

In a letter dated March 30, 1974, to EFC, the contracting officer
reversed his determination regarding EFC’s nonqualification as a
“manufacturer.” By a separate letter of the same date to EF(, the
contracting officer stated that after a thorough review of the record,
he had made a final determination of EF(’s nonresponsibility. This
letter listed a number of deficiencies in EF('s equipment and
personnel. '

EFC’s counsel replied to the determination of nonresponsibility
by letter dated apparently April 5, 1974, to the contracting officer, a
copy of which was provided to our Office on April 8, 1974, Counsel
claimed that the cited deficiencies did not have to be corrected, since
no such deficiencies ever existed. The letter concluded :

# ¢ 2 T therefore ask you to reverse your decision and declare EFC a respon-
sible contractor. If you decide not to reverse your decision regarding EF(s
responsibility, I hereby appeal your decision to the United States Government
General Accounting Office as arbitrary and capricious.

‘We have since been informally advised, both by the agency and
EFC’s counsel, that the contracting officer has considered the material
presented by EFC in the above letter. However, the contracting officer
has not reversed his determination of nonresponsibility.

One of the important elements of a bidder’s responsibility is the
capability to perform in accordance with the requirements set forth
in the solicitation, which includes such factors as equipment and
personnel. Resolving this question of fact necessarily involves the
exercise of a considerable range of judgment and discretion by the
contracting officer. 43 Comp. Gen. 228, 230 (1963). It is not the func-
tion of our Office to determine whether EFC has demonstrated a
capability to perform this contract; rather, our function is to review
the record to determine whether the contracting officer’s exercise of
judgment and discretion in finding EFC nonresponsible was reason-
able under the circumstances. In this regard, we have stated in prior
cases that a contracting officer’s determination of responsibility or
nonresponsibility will not be disturbed absent a reasonable basis there-
for. 51 Comp. Gen. 233 (1971) ; 45 id. 4 (1965).

We have reviewed the record supporting the administrative deter-
mination of nonresponsibility, as supplemented by opposing counsel
and disputed by counsel for EFC, and we have concluded that the
contracting officer’s determination in this regard represented a reason-
able exercise of procurement discretion. Though we believe that EF(C
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has made out a case supporting its contention that it has, or has the
ability to obtain, equipment adequate to the fulfillment of the contract,
we can, at the same time, appreciate the contracting officer’s concern
regarding EFC’s backup copier capability since the backup copier—
because of its location—may not meet the heavy daily volume of work.
The contracting officer’s decision on this responsibility factor (FPR
1-1.1208-2(a) (2)) is based on sufficient facts and findings which raise
doubt as to the ability of EFC to perform properly under the produc-
tion constraints of the solicitation and while we may not share entirely
this doubt, we cannot say that the decision is patently unreasonable.

On the other hand, the contracting officer has established, to our satis-
faction, the basis for his conclusion that EFC does not have the neces-
sary personnel to perform the contract work in an adequate and timely
manner. We are of the opinion that the contracting officer, and other
officials of the agency having procurement responsibilities, who must
bear the brunt of difficulties that may be experienced during per-
formance, are in the best position to judge the quantity and quality
of personnel necessary to perform the work contemplated by the soli-
citation. In view of these facts and considerations, together with the
fact that the contracting officer twice reconsidered his determination
but was unable to resolve his doubts and find EFC responsible, we can-
not say his decision was without a reasonable basis; rather, his decision
comported with FPR 1-1.1202(d) providing:

* * * Where a contracting officer has doubts regarding the productive capacity
* * * of g prospective contractor which cannot be resolved affirmatively, the

contracting officer shall determine that the prospective contractor is nonre-
sponsible.

As for the second low bidder, CMIC, Leasco and Bell & Howell
have contended that its bid is nonresponsive, and that it is @ nonrespon-
sible prospective contractor.

Leasco and Bell & Howell first contend that the CMIC bid is non-
responsive because it did not include various pages of the solicitation
which contained material terms and provisions. Second, Bell & Howell
points to a letter submitted with CMIC’s bid which made reference to
a CMIC production facility in Washington, DD.C. Bell & Howell views
this letter as creating a reservation concerning the ability of CMIC to
perform and as calling into question the responsiveness of the bid. Bell
& Howell believes the letter creates doubts as to whether acceptance of
the bid would result in a binding contract and argues that a doubtful
bid is nonresponsive and should be rejected. Third, Leasco contends
that CMIC’s certification in its bid that it is a “regular dealer” renders
the bid nonresponsive because the total bid (including the cover
letter) indicates that CMIC intends to be a “manufacturer.” In addi-
tion, Leasco argues that CMIC is not a “regula: dealer” as that term is
defined in the Federal Procurement Regulations.
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We will first consider the contention that the CMIC bid is nonre-
sponsive because of failure to include certain pages from the solicita-
tion. In this regard, it is necessary to describe in some detail the con-
tents of the IFB, as amended, and CMIC’s bid.

The “TABLE OF CONTENTS” at page 5 of the IFB indicates
that the solicitation consisted of the following:

‘Cover Page—(SF-33)

Representations and Certifications-—(SF-33-p. 2)
Solicitation Instructions and Conditions— (SF-33A-pp. 34)
'Schedule— (pp. 3-14 [sic])

General Provisions—(SF-32)
Scope of Work— (Enclosure I)

Also, page 1 of the IFB SF33, indicates in block 4 at the top of the
page that it is page 1 of 13 and contains the following language in
block 9 under the heading “SOLICITATION":

1Al offers are subject to the following :

1. The attached Solicitation Instructions and Conditions, SF 33-A.

9. The General Provisions, SF 32 11/69 edition, which is attached or incor-
porated herein by reference.

3. The Schedule inciuded below and/or attached hereto.

4. Such other provisions, representations, certifications, and specifications as
are attached or incorporated herein by reference. (Attachments are listed in the
Schedule.)

Further down the page, the “OFFER” portion of SF 33 states:
OFFER (NOTE: Retverse Must Also Be Fully Completed By Offeror)

In compliance with the above, the undersigned offers and agrees, if this offer
is accepted within — calendar days (60 calendar days unless a different period
is inserted by offeror) from the date for receipt of offers specified above, to fur-
nish any or all items upon which prices are offered, at the price set opposite each
iqtelzln,(1 dlelivered at the designated point(s), within the time specified in the
Neneduie.

In addition, section XXT of the IFB, page 13, stated :

The following General Provisions, except as expressly modified elsewhere
in this Schedule, are incorporated herein by this reference with the same force
and effect as if set forth herein in full: (1) Standard Form 32 (Nov. '69)
entitled “General Provisions (Supply Contract),” (2) Tax Clause.

Standard Form 32, General Provisions (Supply Contract), consists
of four pages of provisions. The following page, with the heading
“Greneral Provisions Page 5,” was entitled “TAX CLAUSE FOR
FORMALLY ADVERTISED CONTRACTS (See Federal Procure-
ment Regulations, Subpart 1-11.4 Regarding Use.) FEDERAL,
STATE AND LOCAL TAXES.” At the bottom of the page, this
form bears the notation “HEW-328.” This page was followed by
enclosure I, the Work Scope, which consisted of 10 pages of material
describing EDRS.

The IFB was amended four times. Amendment No. 1, dated Octo-
ber 30, 1973, made administrative and substantive changes and in-
cluded attachment “B” which changed the bid evaluation method in
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section XX of the IFB. Amendment No. 2, issued on November 14,
1973, noted, in part, that the schedule pages “* * * have been con-
siderably altered per Amendment No. 1 to the extent that the number
of pages cannot now be listed as a specific quantity.” Amendment No.
3, dated December 19, 1973, also made substantial changes and amend-
ment No. 4, of December 27, 1973, corrected a clerical error in amend-
ment No. 3.

CMIC submitted a bid which, excluding its cover letter, consists
of seven pages: the cover page SF 33; page 2 of SF 33; pages 6 and 7
of the Schedule; and pages 2, 3 and 4 (schedule of prices for the initial
12-month award period and the 2 option years) of attachment “B,”
included in amendment No. 1. On page 2 of SF 33, the bidder acknowl-
edged the receipt of all four amendments,

Leasco argues CMIC’s bid is nonresponsive because of its failure to
include the SF 32 General Provisions, the HEW Form 328, and the
Work Scope. It is stated that since these pages contain material pro-
visions, acceptance of the bid would not bind CMIC to all the material
terms and provisions of the contemplated contract. Leasco notes that
while the table of contents on page 5 of the IFB lists the General
Provisions and Work Scope, there is no specific reference to the taxes
clause in HEW form 328. Nor is the Work Scope specifically refer-
enced in the table of contents by its complete title. Counsel for Leasco
cites B-172183, June 29, 1971, as determinative of the nonresponsive-
ness of CMIC’s bid.

Counsel for Bell & Howell has argued, first, that the IFB placed
bidders on notice that bids were to conform exactly to the invitation.
At page 11 the IFB states in part:

* * * Failure to bid on all items or any other omission, obliteration or altera-
tion to these specifications or the order and manner of submitting the prices
herein may be reason for Rejection of Bid.

Counsel contends that since CMIC’s bid did not conform exactly
to the IFB, it must be rejected on this basis alone. Second, it is argued
that since the IFB states at page 5 that failure to agree to the “Cer-
tification of Nonsegregated Facilities” clause will render the bid non-
responsive, and since CMIC did not return this page, its bid must be
found nonresponsive on that basis.

Third, counsel for Bell & Howell contends that even if the IFB had
not required exact compliance in bidding, CMIC’s bid is nonrespon-
sive since, under the standards established by our Office, its bid failed
to return material provisions. Counsel cites 49 Comp. Gen. 289 (1969),
id. 538 (1970), and B-169594(1), October 27, 1970, for the general
proposition that an incomplete bid may be considered responsive only
if it includes the SF 33 cover page as well as an exact listing specifi-
cally incorporating all omitted pages by reference. Counsel contends

564-361 O - 75 - 3
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that such incorporation is absent in CMIC’s bid and points out that
it 1s virtually impossible to find an incorporation of all missing pages
of the present invitation, since amendment No. 2 itself acknowledged
that the IFB had been so altered that it was not possible to list the
number of pages as a specific quantity. Like Leasco, counsel also cites
B-172183, supia.

We see no basis for Bell & Howell’s contention that the IFB required
bids to conform exactly to the invitation. The above-quoted provision
from page 11 of the IFB, supra, is clearly permissive rather than
mandatory in its terms. In the absence of such a requirement, the
general rule is that where a bidder fails to return with his bid all of
the documents which were part of the invitation, the bid must be sub-
mitted in such form that acceptance would create a valid and binding
contract requiring the bidder to perform in accordance with all of the
material terms and conditions of the invitation.

In 49 Comp. Gen. 289 (1969), the bidder submitted a bid “in com-
pliance with the above,” that is, in compliance with the Solicitation
Instructions and Conditions, the General Provisions, the Schedule, and
such other provisions, representations, certifications, and specifications
as were incorporated by reference or listed in the Schedule as attach-
ments. Also, in that decision the bid included that portion of the Sched-
ule entitled “Composition,” which identified in detail all of the various
conditions, provisions, schedules, certficates and other documents com-
prising the terms of the contract to be awarded. In view of these facts,
we held that such references in the bid clearly operated to incorporate
all of the invitation documents into the bid and that award to the
bidder would therefore bind him to performance in full accord with
the conditions set out in the referenced documents.

In 49 Comp. Gen. 538 (1970), where the bidder submitted at least
two pages of the Schedule which made reference to the material pro-
visions of the IFB, it was found that such references operated to in-
corporate the essential invitation documents into the bid.

A similar result was reached in B--169594, supra, where the bidder
acknowledged receipt of nine amendments, which identified the ma-
terial parts of the IFB by name and number as well as many of the
individual provisions, thus manifesting the bidder’s intent to be hound
by the IFB as amended and to comply with all the material provisions
of the contemplated contract.

In B-170044, October 15, 1970, the bid included the SF 33 with the
“Solicitation” and “Offer” clauses referred to previously; however, it
failed to include pages 5 and 6 of the solicitation, which contained
numerous material terms, including clauses supplementing and modi-
fying SF 32 and SF 33A. The decision stated :
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# % % The question then arises whether there is some evidence in the Gornell
bid, or language in those portions of the invitation submitted with its bid, that
would incorporate the above provisions into the corporation’s bid. In this con-
nection we note that the entire invitation package consisted of 28 pages num-
bered in sequence. Gornell executed the “Offer” portion of the Standard Form 33
used in the solicitation, and included that form with its bid. The solicitation was
specifically identified, by number and date and place of issnance, at the top of the
facesheet of the form, and as being comprised of 28 pages which designated the
facesheet as “Page 1 of 28.” Since Gornell’s bid clearly identified the complete
solicitation to which it responded as consisting of 28 pages all of the 28 pages
of the invitation and the clauses contained or referenced therein were, in our
opinion, incorporated by specific reference in the bid documents as signed and
submitted by Gornell. Such decuments should therefore be considered as evidenc-
ing Gornell’s intention to be bound by all of the substantive terms and
conditions of the IFB. See 47 Comp. Gen. 680 (1968).

However, in B-172183, supra, the decision relied on by both Leasco
and Bell & Howell, the solicitation did not contain the SF 33 “Solici-
tation” and “Offer” clauses or similar language. While the first page
of the bid did contain the language “Subject to the terms and condi-
tions herein, the undersigned offers to lease * * *” we found that
there was a substantial question as to whether the “herein” referred to
the provisions of the solicitation as issued or to the provisions returned
with the bid. Since there was no clear indication that the bidder in-
tended to be bound by all of the material provisions of the solicitation,
the bid was found to be nonresponsive.

In the present case, the contracting officer found CMIC’s bid to be
responsive for the following reasons:

Quite simply, the lowest three bidders are responsive because it is the B-170044
case, not the B-172183, that matches this IFB. The Bell & Howell protest,
presumably realizing this, attempts to make a distinction from B-170044 because
while “Scope of Work—(Enclosure I)” is referenced on Page 5 of the

solicitation, it is not identified clearly enongh by title or pagination to adequately
insure that the lowest three bidders knew what they were bidding on.

In this regard, NIE agrees with CMIC's counter-argument (on Pages 7--8 of their
response) that references in the 13 pages of this IFB to “Scope of Work” and
“Tax Clause” could mean nothing other than the “Work Scope for the Operation
of EDRS” and the only tax clause required by the Federal Procurement Regu-
lations in a procurement of this kind (FPR 1-11.401-1).

The contention that the bidders might not have known what they were hidding
on can more affirmatively be eliminated by outlining some of the peculiarities
of this invitation. All bidders acknowledged receipt of all four amendments, The
amendments, where over 1 page, have the same page indicator block
(i.e., Page 1 of —) as Standard Form 33 does. These amendments have changed
every page of the original scope of work, including its Table 1, and pages
5 through 13 of the original schedule. Thus, all hidders had to be on notice of any
possible omissions in any part of the original bid package sent to them. * * *

We agree with the contracting officer’s decision that CMIC’s bid is
responsive. Admittedly, the present factual situation differs from the
facts in B~170044, where the 28-page solicitation had apparently been
undisturbed by any amendments. However, the basis of the B-170044
holding that the bid identified the complete solicitation to which it
responded and that the clauses contained or referenced therein were
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incorporated by specific reference in the bid submitted is applicable
here. By acknowledging on page 2 of its bid the receipt of all four
amendments, CMIC first of all bound itself to comply with all of the
material terms set forth in the amendments. B-176462, October 20,
1972. In addition, since the amendments changed every page of the
original schedule and work scope, the acknowledgments served to iden-
tify the complete solicitation to which the bid responded, regardless
of what the exact number of pages in the solicitation, as amended, may
have been. Cf. B-169594, supre. Under these circumstances, as in
B-170044, the clauses either contained in or referenced in the complete
solicitation were incorporated by reference in the bid.

'In regard to the contentions that the “Work Scope” is not sufficiently
identified in the solicitation, we agree with the contracting officer that
the reference to “Work Scope” at page 5 of the solicitation could
reasonably be regarded as referring only to the Work Scope for the
operation of EDRS. In any event, at page 3 of amendment No. 1 the
provision is identified by its full title. As for the tax clause, it appears
that FPR subpart 1-11.4 provides only one basic type of tax clause
which must be used in advertised procurements. Se¢ FPR 1-11.401-1
(¢). This was the clause included in this solicitation. Again, the identi-
fication of the provision is clear.

We see no merit in Bell & Howell’s contention that the CMIC bid s
nonresponsive because of failure to agree to the Certification of Non-
segregated Facilities clause. Under the language of that provision,
offerors “* * * will be deemed to have signed and agreed to the provi-
sions of the ‘Certification of Nonsegregated Facilities”” Thus, by
signing its bid, CMIC indicated its agreement that it will not segregate
its facilities. Moreover, it appears to us that the later language in the
clause, “Failure * * * toagree * * * will render his bid or offer non-
responsive * * ** has reference to an ancillary statement or indication
in the bid which raises a question of possible nonagreement notwith-
standing the bid signature. Such is not the case here.

As for the cover letter submitted with CMIC's bid, it stated in per-
tinent part as follows:

Enclosed is our bid for this solicitation.

We are a well established microfilm service company with production facilities in
the following cities: Atlanta, New York, Indianapolis, Boston, Hartford and
Houston.

In addition, we will have a new facility operating in the Washington area by
March 1974. It will have modern equipment and experienced staff for all the
microfilming and copy production requirements of this contract. This includes,
cameras, processors, duplicators, quality control and other production equipment.

It is our intention to support the sale of E.R.I.C. publications in new micro-
publishing ventures.

3M Company has the majority interest in C.M.1.C.
‘We will be happy to present our capabilities in detail.
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We do not read this letter as qualifying or placing conditions on the
bid. We agree with the contracting agency that it merely provides
information concerning CMIC’s responsibility as a prospective
contractor.

In this regard, Leasco contends that the cover letter indicates that
CMIC intends to use the Washington, D.C., facility for performance
of the contract. Leasco argues that CMI(C’s responsibility and qualifi-
cation under the Walsh-Healey Act must be judged on the basis of its
Washington facility’s capabilities as of the time of bid opening.

As a general rule, a determination of responsibility is to be based
upon all information available to the contracting officer at the time of
award, rather than only upon the information submitted with the bid.
See 41 Comp. Gen. 302 (1961). In the present case, we see no reason
why the cover letter should have the effect of limiting the findings of
a responsibility determination to the possible use of CMIC’s Wash-
ington facility to the exclusion of its other facilities.

As for CMIC’s qualifications under the Walsh-Healey Act and
Leasco’s contention that CMIC is not a “regular dealer,” such deter-
minations are vested in the contracting officer, subject to final review
by the Department of Labor, and our Office is without authority to
review them. B-17950%, B-179518, November 6, 1973; B--179518, Jan-
nary 23,1974, Any disagreement on Leasco’s part as to the contracting
Officer’s determination that CMIC is a “regular dealer” should be
brought to the attention of the Department of Labor. Furthermore, we
see no basis to regard the “regnlar dealer” representation in CMIC’s
bid as one affecting its responsiveness.

In its letter of April 8, 1974, commenting upon the administrative
report, counsel for Leasco presents an additional argument—that two
of the three film types for microfiche specified in the IFB “* * * may
be totally unacceptable to a substantial portion of the prospective
purchasers of microfiche under any contract to be awarded on this
IFB.”

Counsel points out that the IFB originally provided that a con-
tractor could, at its option, use silver halide, diazo, or vesicular film, and
that the film type had to be specified in the bids. Leasco states that upon
receipt of the IFB, it discussed this matter and other complaints with
NIE, and that it advised NIE that “* * # vesicular film probably
would be unacceptable to the library community but that most bidders
in this competitive situation would be forced to bid on the basis of
using the least expensive vesicular film.” Leasco states it requested
NIE to amend the IFB to exclude vesicular film, and that, while
amendinents Nos. 1 and 2 resolved some of the complaints raised by
Leasco, they did not change the film types specification.
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On November 29, 1973, Leasco submitted a lengthy written protest to
NIE. Leasco objected, inter alia, to the film types specification. In sec-
tion IX of the letter, Leasco objected on the basis that the three film
types vary in cost, with silver halide the most expensive, followed by
diazo and vesicular in declining magnitude of expense. Leasco con-
tended that, since the IFB required bidders to specify film type in their
bids, for competitive reasons bidders would select vesicular and, thus,
that the IFB’s option to select from among the three film types was illu-
sory. Section X of this letter went on to point out that,in Leasco’s view.
the three film types are not of equal quality, and that vesicular is of
inferior quality to the other two. A copy of two articles from the Oc-
tober 1973 issue of “AMERICAN LIBRARIES” magazine was sub-
mitted with the letter; it was stated these articles indicate that
vesicular film emits a gas which corrodes metal storage cabinets and
shelves, and that the Library of Congress will not use vesicular film
for copies of permanent collections. It was also stated that one
article refers to a study being conducted on the permanent char-
acteristics of vesicular film by the American National Standards
Institute (ANSI). Leasco questioned whether NIE should permit the
use of vesicular films, stating that many potential purchasers will
refrain from purchasing vesicular fiche, and the purpose of the con-
tract may thereby be defeated. Leasco questioned the “hazards and
consequences” to purchasers of ERIC documents if the contractor
uses vesicular film; Leasco also alleged the IFB is defective due to the
illusory film types option referred to above.

The November 29, 1978, protest to NIE concluded by stating that
Leasco would seek immediate relief from GAQ and/or the courts if
any of the alleged defects were not corrected in forthcoming amend-
ments to the IFB.

Leasco’s April 8, 1974, letter states that amendment No. 3 corrected
some of the alleged improprieties and that it deleted the requirement
that bidders specify in their bids which of the film types they intended
to use. However, neither amendment No. 8 nor No. 4 deleted the
authorized use of vesicular or diazo film notwithstanding ILeasco’s
administrative protest. Also, the contracting officer, by letter of Janu-
ary 2, 1974, replied to Leasco’s protest. The contracting officer stated
his belief that he felt the amendments to the solicitation had satisfied
all of Leasco’s concerns “except, for a few™; as to Leasco’s objection to
the quality of the various film types, the contracting officer stated that
this “* * * Qid not cause any change because of our continuing de-
termination that all three types of film are satisfactory.”

The film types issue was not raised in any written submission to
our Office until receipt of Leasco’s letter of April 8, 1974, more than 3
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months after the contracting officer’s letter of January 2 and almost
3 months after bids were opened. In this regard, the letter of April 8,
1974, states:

As indicated above, Leasco has just recently learned that NIE did not obtain
the concurrence of the library community when it “determined,” in response to
Leasco’s protest, that vesicular film was satisfactory for this procurement. In
addition, Leasco has just recently learned that the library community does not
consider diazo film acceptable on this procurement. Apparently the library com-
munity, obviously familiar with the current contract which requires silver halide
film for all materials which likely will form a portion of a permanent collection
and which authorizes diazo film for non-permanent collection purposes, did not
learn until January 1974 (after NI had transmitted its January 2, 1974 letter
to Leasco) that this Invitation authorized vesicular and diazo film for permanent
collection materials.

The letter makes a number of allegations concerning diazo and
vesicular films. Briefly, these are that the American Library Associa-
tion (ALA) Micropublishing Committee has expressed concern that
diazo and vesicular filin will not be acceptable to librarians; that the
chairman of this committee has stated to NIE that neither he nor the
committee would endorse the acceptance for permanent collections of
film types not tested and proved by ANSI; that ALLA and the National
Microfilm Association take the position that vesicular and diazo micro-
fiche should not be purchased for permanent collection until they have
been tested and found acceptable by ANSI; and that the chairman
of the Micropublishing Committee has told NIE that perhaps half of
the customers under the current EDRS will stop purchasing if diazo
or vesicular film is used. Further, Ieasco’s letter makes reference to
several published articles wherein doubts are expressed about the
permanence characteristics of diazo and vesicular film.

Based upon the foregoing allegations, the substance of Leasco’s
argument is that the instant IFB, by authorizing the use of diazo
and vesicular film, is defective in that it is contrary to sound procure-
ment policy for at least three reasons. First, that the actions of NIE
in authorizing diazo and vesicular film undertaken without the con-
currence of the library community render the IFB contrary to the
public interest; second, that the projected lack of acceptance by the
public of these film types renders the IFB self-defeating; and, third,
that the failure of NIE to heed warnings about the potential hazards
and the questionable permanence of these film types violates all con-
cepts of sound procurement policy. In addition, Leasco’s letter states
that the IFB is legally defective because there is no provision whereby
the contractor promises to take responsibility for damage caused by
diazo or vesicular film. Ieasco has stated on information and belief
that NIE is contemplating obtaining such a promise from the success-
ful contractor, which Leasco concludes represents an implicit admis-
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sion on NIE's part that the IFB is now recognized to be fatally
defective.

The initial question for consideration as regards the additional
argunient presented by Leasco in its April 8, 1974, letter is whether
it has been timely raised. In this regard, section 20.2 of our Interim
Bid Protest Procedures and Standards (4 CFR 20.2) provides in
pertinent. part.:

(a) Protestors are urged to seek resolution of their complaints initially with
the contracting agency. Protests based upon alleged improprieties in any type
of solicitation which are apparent prior to bid opening or the closing date for
receipt of proposals shall be filed prior to bid opening or the closing date for
receipt of proposals. In other cases, bid protests shall be filed not later than
3 days after thke basis for protest is known or should have been known, which-
ever is earlier. If a protest has been filed initially with the contracting agency,
any subsequent protest to the General Accounting Office filed within 3 days
of notification of adverse agency action will be considered provided the initial
protest to the ageney was made timely = ¢ #

(b) The Comptroller General, for good cause shown, or where he determines
that a protest raises issues significant to procurement practices or procedures,
may consider any protest which is not filed timely.

Since Leasco filed a protest with the contracting agency on the
film types issue, its protest to our Office on issues involved in the
agency protest should have been filed within 5 working days of notifi-
cation of the initial adverse agency action. See 52 Comp. Gen. 20, 23
(1972). It would appear that notification of the initial adverse agency
action on the film types question occurred upon Leasco’s receipt of
the contracting officer’s letter dated January 2. 1974. The record does
not indicate the date of receipt. However, at the very latest, bid open-
ing on January 11, 1974, would have constituted adverse action. While
Ieasco’s protest of January 18, 1974, to our Office was timely filed
within 5 working days of bid opening, this protest was directed en-
tirely at the responsiveness, responsibility and other qualifications of
the lower-priced bidders; the issue of the film types specification
was nowhere mentioned. Therefore, we conclude this issue was not
timely raised.

In this regard, we might note that, in our view. the propricty of
both diazo and vesicular film types was put into issue by Leasco’s
November 29, 1973, protest to NIE. 1t is noted that the protest to N1E
as regards the acceptability of film types to potential purchasers made
reference only to vesicular film. To the extent that Leasco’s April 8,
1974, letter might be regarded as calling into question for the first
time whether diazo film was likewise unacceptable to potential pur-
chasers, we think such issue is untimely on the alternative basis that
it was a solicitation impropriety which was apparent and which
should have been raised before bid opening.

In the event its additional argument is found to be untimely, Leasco
has next contended that our Office should consider it on the merits
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pursuant to ¢ CFR 20.2(b) on the basis that good cause has been
shown. In this regard, we have stated that while “good cause” varies
with the circumstances of each protest, it generally refers to some
compelling reason, beyond the protester’s control, which prevented
it from filing a timely protest. 52 Comp. Gen., supra. Leasco has
stated that, after the contracting officer’s denial of its protest to
NIE, it did not bring the film types issue to our attention at that
timé because the denial of its protest was stated to be based on a
“determination” that all three types of film were satisfactory. Leasco
contends that NIE has admitted, at some unspecified recent time, that
the use of vesicular film was not even discussed with the “library
community” prior to the denial of Leasco’s protest. It is contended
that, in view of the importance of the film type specification to the
“library community,” the specific language and import of the protest
denial thus constituted an actual or constructive misrepresentation
by NIE which unjustly lulled Leasco into not protesting to our Office
in a timely manner.

We are not persuaded by the contention that good cause exists for
a 3 months’ delay in pressing an objection to specifications, based
upon the protester’s self-serving assumption as to the propriety of
the manner in which the agency arrived at its decision to deny the
pre-bid-opening protest. We see 1o valid reason why Leasco was pre-
vented from filing a timely protest with GAO on this issue, and there-
fore no good cause is shown why our Office should now consider it.

Leasco next contends that the film types question raises issues sig-
nificant to procurement practices and procedures and should be con-
sidered pursuant to 4 CFR 20.2(b) on that basis. In this regard, we
have held that this exception to the timeliness rules has reference to
the presence of a principle of widespread procurement interest. 52
Comp. Gen., supra. The record does not support the application of
the exception to the timeliness rules.

Leasco contends the procurement is unique, since the Government
is, in effect, making an award for sales to non-Government purchasers,
and the issue of acceptable film types to ultimate users is crucial;
thus, it is contended that the authorization of use of diazo and vesic-
ular film without the concurrence of the library community must be
resolved by our Office. Secondly, Leasco points to what it terms dis-
astrous consequences to non-Government purchasers if diazo and ve-
sicular film are in practice as unacceptable as Leasco believes. Thirdly;
the issue is said to be significant because of the profound impact on the
library community beyond the specific ERIC materials to be distrib-
uted under -this contract. Leasco argues an award will constitute a
Government endorsement of the controverted film types, giving them
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an aura of acceptability and allegedly leading to detrimental ramifica-
tions on the future course of library work in this area.

We do not believe a significant issue is involved. All of the ques-
tions presented—the acceptability of various film types to potential
users, the possibility that the ultimate function of the contract may
be thwarted by user nonacceptance, the possible hazards to users of
-certain film types, and the long-range effect of use of certain filn types
on library work generally--appear to involve procurement policy is-
sues concerning the drafting of specifications to meet particular needs.
While these matters may be of importance to the library community,
in the context of procurement principles and procedures generally,
the issue is one of whether the minimum needs of the Government
were properly determined and reflected in specifications properly
drafted. We do not find that the application of our well-established
standards of review in this area to the present factual circumstances
would involve a procurement principle of widespread interest.

Alternatively, Leasco has stated that in the event its additional
argument is found to be untimely and not for consideration under 4
CFR 20.2(b), Leasco then submits that the timeliness rules of our
Office “* * * are improper and cannot be applied to the disadvantage
of Leasco.” Leasco has contended that it is a matter of fact that agen-
cies often do not furnish administrative reports within the time limit
provided (4 CFR 20.5) ; that HEW in the present case did not o so;
and that it is unfair in these circumstances that the agency suffers no
penalties or adverse consequences as a result of its noncompliance
with our protest rules. Leasco also has stated that it is a matter of
record that our Office often does not meet its own time regulations
with regard to the issuance of a decision or a written statement re-
garding the expected date of decision (4 CFR 20.10).

We do not believe these contentions require extended comment.
Briefly, the principles embodied in the timeliness standards of our
Bid Protest Procedures and Standards reflect our long experience
with two sometimes conflicting considerations—-the problem of pro-
viding protesters and interested parties a fair opportunity to present
their cases on the one hand and the problem of attempting to resolve
bid protests in a reasonably speedy manner on the other. See the pre-
amble to our protest rules. To these ends, we recognized, even before
the adoption of our current procedures, that unjustified delays in the
presentation of issues by parties—such as allegations of solicitation
improprieties raised long after bid opening—were a factor to be taken
into consideration in resolving protests. See, for example, 50 Comp.
Gen. 565, 576 (1971). As for Leasco’s specific contentions, we have
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held that a delay beyond 20 working days by the agency in furnish-
ing its administrative report does not justify the rejection of the
report. See B-177557, July 23, 1973. We might note that in circum-
stances where a delay beyond 20 days in furnishing a report appears
to be unreasonable, it is our practice to call such matters to the atten-
tion of appropriate agency officials. See, for example, B-175854(2),
September 1, 1972. In regard to Leasco’s contention concerning section
20.10 of our procedures, it has been our practice to informally notify
all interested parties of the status of the case and our estimate of
expected decision date. In the present case, all parties were so notified.
In any event, since Ieasco is the incumbent contractor, we fail to see
how the complained of delays would work to 1ts disadvantage.

In view of the foregoing, we find no basis for legal objection to the
proposed award to CMIC as that firm found to be responsible and
otherwise qualified by the contracting officer to perform the required
contract. Under the circumstances, other issues raised concerning the
responsiveness and qualifications of Xerox and Bell & Howell are
academic and need not be considered.

The protest of Leasco against award to any concern other than itself
1s therefore denied.

[ B-178339 1

Interior Department—Bureau of Sport Fisheries and Wildlife—
Permit Issuances—Operation of Citrus Groves

The Federal Property and Administrative Services Act of 1949 and Federal Pro-
curement Regulations are inapplicable to Bureau of Sport Fisheries and Wild-
life’s award of use permits for operation of citrus groves located on wildlife
refuge, because both 16 U.S.C. 715s(f) and 668dd(d) (2) authorize the Secretary
of the Interior to permit use of refuges or disposal of products thereof upon
conditions he deterinines are in best interests of United States.

Contracts—Negotiation—Competition—*“Grower/Packers” v. In-
dependent Growers—Propriety

Agency did not act unreasonably in permitting “grower/packers” to compete with
independent growers for award of use permits for operation of citrus groves
since matter was one for agency’s discretion and agency believes it had adequate
safeguards against possibility of receiving artificially low returns from “grower/
packers.”

Contracts—Negotiation—Awards—Propriety—Evaluation of Pro-
posals
Award of use permits was not shown to have been arbitrary, capricious or without

a reasonable basis, because offers were impartially evaluated against factors set
forth in Public Notice soliciting proposauls.
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Contracts—Negotiation—Requests for Proposals—Deficient—
Minimum Standards

Statement of' evaluation criteria, contained in Public Notice soliciting proposals
fqr use permits to operate citrus groves, was deficient in that it did not set forth
minimum standards or provide reasonably definite information as to degree of
importance to be accorded particular evaluation factors in relation to each other.
In the matter of Nathaniel and Bernice Pilate; Caroline J. Starkey,
June 11, 1974:

Nathaniel and Bernice Pilate and Caroline Starkey independently
protested against the failure of the Government to award them special
use permits for the operation of citrus groves on a wildlife refuge. This
decision responds to both protests, which arose from the same solicita-
tion and which present some common issues.

The Department of the Interior, Bureau of Sport Fisheries and
Wildlife (BSFW), administers the Merritt Island National Wildlife
Refuge, Titusville, Florida. Orange and grapefruit groves were located
on this land when it was acquired by the Government. In order to pre-
serve this valuable asset, private firms, under permit, have maintained
the groves and harvested and marketed the fruit. In exchange, the
perniittees pay the Government rental.

In November 1972, a Public Notice was released by BSFW, request-
ing proposals for permits to operate nine groups of groves located on
the refuge. The Public Notice provided that proposals should contain
“information on the following:”

a. The firm name and names of the principals interested.

b. An explanation of the proposed method of citrus caretaking with particular
reference to planned procedures over and above those required * * *,

¢. Experience and ability in management of citrus groves.

d. Financial responsibility and resources, with references, adequate for operation
of this size.

e. Percentage of gross receipts {on tree value) proposed to be paid to the Govern-
ment as rental.

Other than an expressed desire to make the groves available to
“experiericed und professional citrus producers,” the Public Notice
did not restrict permit applicants to any type of business entity. The
Public Notice also did not specifically state the relative importance of
items b., c., d., and e., quoted above, to the determination of which
applicants would be awarded permits. It is clear that caretaking of
the groves was a significant factor, for the Public Notice contained
detailed maintenance requirements for each group of groves and ad-
vised applicants:

The permittee shall, without cost to the Government, furnish all labor, equipment,
and materials necessary to cultivate, fertilize, spray, drain, irrigate, hedge, top,
prune rootstock sprouts, remove rootstock trees, replace dead or missing trees, do
normal clean-up and minor improvements in accordance with good standard
practices, and shall attempt to maintain the groves in a healthy, vigorous condi-

tion at all times. The groves shall be operated in a manner to insure their
continued healthy, vigorous condition and production of a satisfactory quantity
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of high quality fruit. Excellent caretaking is mandatory in maintenance of
these groves.

In response to the Public Notice, two proposals for a permit to
operate the groves in Group No. 5 were received by BSFW on the
December 15, 1972, closing date. The permit for Group No. 5 was
awarded to Mr. Frank E. Sullivan, Jr., because, in the agency’s
opinion, Mr. Sullivan’s offer to pay the Government a rental fee of
30.5 percent of the gross receipts, as opposed to Mrs. Starkey’s offer
of 7.5 percent, more than overcame any possible advantage Mrs.
Starkey may have had in the caretaking area. Mrs. Starkey sub-
sequently filed with this Office & protest against the award.

Mr. and Mrs. Pilate, who submitted one of the three proposals for
the operation of Group No. 1, offered a rental return of 11 percent
of gross receipts. The successful offeror, Egan, Fickett & Co., proposed
a 10 percent return and the third offeror proposed a return of 8§ percent.
Our examination of the record shows that the manager of the wildlife
refnge concluded that “the best interest of the Government and public
at large™ would be served by an award to gan because Egan proposed
to perform caretaking, over and above the minimum required, of a
more valuable nature than that planned by the other two firms and
because Egan’s management tean:. financial resources, and maintenance
and production capability were superior.

It is further reported that after the proposals for Group No. 1
were analyzed and it was determined that Egan’s proposal rated
highest, all factors being considered, an additional examination was
made of thé Egan and Pilate proposals because the offered rental per-
centages were so close. It was then noted for the first time that Mr.
Pilate was an employec of the National Aeronautics and Space Admin-
istration, a circumstance which in the BSFW’s view precluded further
consideration of Mr. Pilate’s proposal. See B-159472, Angust 10, 1966.
Upon being advised of the rejection of their proposal, the Pilates
also protested to our Office. In this connection BSFW reports that the
Pilates would not have received the award for Group No. 1 even if
Mr. Pilate had not been a Federal employee, in view of the relative
merits of the proposals.

The provisions of the Federal Property and Administrative Serv-
ices Act, 41 1.S.C. 201 note (196t ed.)) and the FPR issued in imple-
raentation of the act are not applicable to the grant of these use per-
mits since the transactions concera neither the procurement of supplies
or services, nor the disposal of surplus property. We note that 16
U.S.C. 715s(f) authorizes the Secretary of the Interior to permit the
use of lands or the disposal of products of those lands within the
Refuge systemn “upon such terms, conditions, or regulations, including
sale in the open markets, as the Secretary shall determine to be in the
best interest of the United States.” Furthermore, section 4(d) (2) of
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the National Wildlife Refuge System Administration Act of 1966, 16
U.8.C. 668dd (d) (2), authorizes the Secretary of the Interior to:

* * * permit the use of, or grant easements in, over, across, upon, through, or
under any areas within the System for purposes such as but not necessar;ly
limited to, powerlines, telephone lines, canals, ditches, pipelines, and roads, in-
cluding the comstruction, operation, and maintenance thereof, whenever he de-
termines that uses are compatible with the purposes for which these areas are
established.

Regulations published at 50 CFR, Parts 25-35, deal with the Na-
tional Wildlife Refuge System. Section 29.1 provides that “Permits
for economic use will contain such terms and conditions as are deter-
mined to be necessary for the proper administration of the resources.”
The regulations provide no more specific guidance as to what terms
and conditions might be appropriate, nor do the regulations set forth
a uniform method for selecting permittees. Under these circumstances,
we believe that the establishment of the terms and conditions under
which an economic use permit will be granted, the statement of the
-needs which will be served by an award of the permit, and the deter-
mination of which prospective permittee will best meet those needs,
all are matters of judgment to be exercised by the administrative
agency, which we shall not question unless it is clearly shown that the
action taken was arbitrary, capricious or without a reasonable basis.
See B-172177, August 17, 1971.

One of the evaluation criteria for determining to whom to award
these permits was the amount the prospective permittee offered to pay
the Government as rental, expressed as a “percentage of gross re-
ceipts.” The protesters’ first contention basically is that the successful
offerors’ type of business organization permits them to offer an il-
lusory high “percentage of gross receipts” as rental.

Egan and Sullivan, the successful offerors for Groups 1 and 5
respectively, operate packing plants in addition to being citrus grow-
ers. The protesters, who are independent growers, contend that it is
unfair to compel them to compete with “grower/packers” for use per-
mits where the return to the Government is based on a percentage of
receipts from the sale of the crop. The protesters note that since an
independent grower must derive all of his return on the sale of the
crop directly from the groves, the percentage offered the Government
must allow for a reasonable profit. It is argued that in contrust, a
“grower/packer” can offer an artificially high rental percentage, be-
cause it is able to keep the return on the initial sale of the crop from
the groves to a minimum by “selling™ or consigning the crop to its
own packing organization at an unrealistically low price. The grower/
packer is then allegedly able to market the crop through its packing
organization at a higher price which is exempt from the Government's
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rental share. It is asserted that a comparison of rental fees paid the
Government over the years by independent growers with fees re-
ceived fromn “grower/packers” would reveal that payments from inde-
pendent growers have been much larger. In addition, it is contended
that a “grower/packer” is in a position to easily defraud the Govern-
ment during the operation of the groves by altering shipping mani-
fests.

The agency points out that there is no provision in the Public No-
tice restricting competition to independent growers nor does it be-
lieve that such a restriction is necessary. Qur attention is directed to
the following provisions in the use permit which in the agency’s view
protect its interest from fraud by a “grower/packer,” or for that
matter, by any permittee :

a. Section 29 of the General P’rovisions of the Special Use Permit
requires the permittee to “maintain records and books of account”
which shall be open to the Government “at all reasonable times” for
inspection and audit. During August of each year Section 29 requires
that the records shall be certified to be true and correct by a Certified
Public Accountant.

b. Section 32 of the General Provisions authorizes use of only two
routes for hauling fruit fromn the groves. Further, the Government
reserves the right to stop any or all trucks for inspection to determine
accuracy of trip tickets, which are required by Florida law. In ac-
cordance with Section 30 of the General Provisions, trip tickets must
be mailed to the Merritt Island National Wildlife Refuge office
within seventy-two hours after hauling of each truckload of citrus
from the groves.

c. Section 34 requires that all fruit picked for delivery to a packing
house for processing on consignment be entered in a receipt book at
the packing house. During the process of grading and packing the
fruit, quantities are recorded on a “Run Sheet.” From run sheets
manifests are prepared indicating to whom and to what markets the
packed fruit was shipped. Within 30 days of the sale, the proceeds are
normally received by the packing house, and the net proceeds are re-
mitted to the grower involved. The permit issuing officer, the citrus
grove manager, or other inspector designated by the permit issuing
officer can inspect the fruit and records for compliance with Section
34. -

d. The permit issuing officer has a citrus grove manager on his
staff who devotes all of his time to inspecting the groves, fruit, and
records to determine that each permittee is performing honestly in
accordance witlt terms of his permit.
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e. Government files contain records showing total gross sales for the
groves in Group No. § for the last five years. Analysis and comparison
of previous and current records and reports would quickly call atten-
tion to any questionable activities.

f. The successful permittees are required to furnish performance
bonds to insure faithtul performance.

Further, the agency informs us that there are three main methods by
which growers may market the crop, none of which gives “grower/
packers” an unfair advantage over independent growers. First, we are
informed, the grower, whether an independent or also a packer, may
sell his fruit on the tree. In such cases the contract price is the “gross
receipts (on tree value)” on which the rental fee is based. The buyer is
responsible for all costs of harvesting, packing, shipping, ete. This
method, we are assured, is available to both independents and “grower/
packers.”

Second, the agency informs us, either type of grower may consign
the fruit to a processor who charges the consignor a fee to grade,
process and pack the fruit and ship it to wholesale markets where it 1s
sold at auction. The proceeds, less packing and shipping fees, are re-
mitted. through the packer to the grower. This amount (proceeds less
harvesting, packing and shipping charges) comprises the “gross re-
ceipts (on tree value).” This method, we are informed, is equally avail-
able to independent growers and “grower/packers.”

The third method is similar to the above method minus the final
step. Instead of shipping the fruit to wholesale markets, processed and
packed fruit is sold f.o.b. packing plant to large grocery chains. After
deduction of the harvesting and packing charge from the amount re-
ceived, the remainder is remitted to the grower as the “gross receipts
(on tree value).” This method, the agency also contends, can be used
by both categories of growers.

The agency points out that “if a grower is also the owner of a pack-
ing plant and that plant is used to process and pack the fruit, there is
in fact no sale from one entity to another at this point. There would be
no need or practical purpose in doing this. In legal effect what is doune
is a consignment or bailment.” Although we think that the agency posi-
tion may well have merit as far as the second method of marketing is
concerned we are unable to find any provision in the use permit or Pub-
lic Notice which would prohibit the ouright sale of fruit, as illustratec
in the first marketing method, to a packing organization controlled by
the grower/permittee. However, we feel that the question of “grower/
packer” eligibility to compete for use permits is a matter of judgment
within the cognizance of the agency. Since the agency which has experi-

o

ence in the area of land management does not believe that it is assuming
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an undue risk of receiving artificially low returns because of awards of
permits to “grower/packers,” aiid considering the fact that a prohibi-
tion against “grower/packer” participation would have resulted in
only one offer under Group No. 5 and two offers under Group No. 1, we
do not find the agency acted unreasenably in soliciting both categories
of growers.

Concerning the contention that historically, independent growers
have given the Governnent higher rates of return than “grower/pack-
ers,” the agency informs us that the three “grower/packers” who have
received permits have produced a higher average return than that
rceived from independent growers.

Mus. Starkey further contends that a BSFW representative in-
formed her prior to the submission of offers that the agency’s primary
interest was in maintenance of the groves and that return to the Gov-
ernment was merely a secondary consideration. She also maintains that
she was informed that any return rate of over 15 percent would be
suspect and that an offer of between 5 and 10 percent would be con-
sidered a reasonable offer. The protester contends that, relying upon
these representations, she prepared an offer stressing a comprehensive
maintenance plan with a 7.5 percent return to the Government. As
stated above, the award for Group No. 5 was made to Sullivan at a
rental rate of 30.5 percent in what Mrs. Starkey considers as total dis-
regard for the above-mentioned representations. Mrs. Starkey has sub-
mitted a personal aflidavit and those of two others supporting her con-
tention. -

In response, the BSFW representative has also submitted an affi-
davit which states that he discussed in a general manner the work
which would be required and also states that he indicated the groves
would on an average produce a return to the Government of between
5 to 10 percent. However, the representative insists in his affidavit that
he did not suggest to Mrs. Starkey that she should submit an offer of
5§ to 10 percent on Group No. &, which he says he described to Mrs.
Starkey as an extraordinary tract. Therefore, we do not find that the
Government representative advised Mrs. Starkey as to the percentage
which should be offered. See B-167102(1), October 10, 1969.

Ina different context, the Pilates also have questioned whether grove
maintenance or rate of return to the Government was the paramount
consideration in selecting permittees. The award for Group No. 1 was
made to Egan at a return of 10 percent, even though the Pilates offered
11 percent. The Pilates maintain that all other permittees were selected
because they offered the highest percentage of gross receipts to be paid
as rental, and, therefore, the Pilates’ proposal similarly should have
been accepted as representing the best value to the Government.

564-301 v - "2 o
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In response to this contention, the Department of the Interior stated
in its report to our Office :

The Grove Managers’ letter of January 2, 1973, * * * sets forth‘ the reasoning

used in evaluating proposals. A close analysis of that letter in(ll(éages that all
factors listed in the Public Notice were considered. In some cases, if un‘other
factors were rated substantially equal, award was wade on the basis of the h;ghest
percentage to the Government. In other cases, where two firms offered the bighest
and the same percentage payment, a value judgment was made as to \Ymch firm
would perform best. In still other cases, where percentage payments oﬁergd were
close, a judgment was made as to the relative importance of ratings r'ecexve:d on
other factors. No attempt was made to award only on the basis of the high offered
percentage payment.
This statement is supported by the “Analysis of Bids for (‘itrus Grove
Contracts” prepared by employees of the Merritt Island Refuge and
upon which the awards were based. Included in the analysis was & dis-
cussion of the planned caretaking of the groves in Group No. 1 over and
above the minimum required. It was concluded that the caretaking
proposed by Egan was of a more valuable nature than the other two
offerors. With regard to experience and ability, it was noted that Mr.
Egan’s full time occupation since the mid-1920’s was citrus growing;
that his son was “raised in the business;” and that the Egans had re-
tained s a consultant a “well-known and highly regarded” individual.
Although the evaluators considered the prior experience of Mr. and
Mzs. Pilate in managing groves, concern was expressed at the fact that
the Pilates’ primary occupations were other than citrus growers. Mr.
Egan’s financial rescurces were deemed by the evaluators to “far ex-
ceed” those of the other two offerors. In conclusion, the evaluators re-
garded Egan’s superior caretaking plan, experience and ability and
financial resources merited an award to him at a rate of return one
percent less than that offered by the Pilates.

With regard to Group No. 5, the evaluators concluded that hoth
Mrs. Starkey and Sullivan:

* & * aye substantial professional citrus producers. highly regarded in their
community. Both have adequate financial responsibility, resources, experience,
and ability to qualify as permittees.

The analysis also indicates that Mrs. Starkey offered more desirable
caretaking above the minimum required. However, in view of the fact
that Sullivan offered a 23 percent greater return on a group which had
been grossing in excess of $200,000 annually, it was recommended that
Group No. 5 be awarded to him.

It therefore appears that the proposals were evaluated in the light
of the information which the Public Notice required of prospective
permittees. From our review of the record, we are unable to conelude
that BSFW’s determinations to make awards to Eean and Sullivan
were arbitrary or capricious or lacking in substantial evidentiarv sun-
port.
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We are of the view, however, that the criteria used by the agency
to evaluate the proposals should have been set forth more clearly in
the Public Notice. First, we note that although the Public Notice ad-
vised offerors to provide “as a minimum, information on” caretaking,
management experience, financial responsibility and percentage of
gross receipts to be paid to the Government as rental, offerors were
not specifically advised that these factors constituted the cvaluation
criteria. More importantly, offerors were not informed of the relative
importance of these criteria. We have often stated that good procure-
ment practice requires that notice should be given as to any minimum
standards which will be required for any particular element of the
evaluation, as well as reasonably definite information as to the degree
of importance to be accorded to particular factors in relation to each
other. 50 Comp. Gen. 59 (1970); 50 id. 117 (1970).

We believe that the Government’s interests would have been served
in this case if the competitors for these use permits had been advised
of the minimum evaluation standards and the relative importance of
these standards prior to submitting their proposals. By letter of today
we are bringing this matter to the attention of the Secretary of the
Interior for consideration in future solicitations. However, we do not
believe this deficiency affects the validity of the awards since the record
indicates that proposals were impartially evaluated according to the
same criteria.

For the reasons stated above, after review of the record before us,
we do not regard the actions taken by BSFW as arbitrary, capricious
or lacking a reasonable basis. .\ccordingly, the protests must be denied.

[ B-158566 ]

Subsistence—Per Diem—Military Personnel—Reserve Officers’
Training Corps—Travel Allowance

Paragraph M6005 of Joint Travel Regulations may not be revised to authorize
per diem allowances for members of, and applicants for, Senior Reserve Officers’
Training Corps to same extent as prescribed for cadets and midshipmen appointed
under 10 U.S.C. 2107, in the absence of specific statutory authority for such allow-
ance in 10 U.S.C. 2109 for members not appointed under 10 U.S.C. 2107.

Subsistence—Per Diem—Military Personnel—Reserve Officers’
Training Corps—Travel Allowance

Members of, and applicants for, Senior Reserve Officers’ Training Corps may
not be authorized per diem under paragraph M6001 of the Joint Travel Regula-
tions by virtue of enlisted status in Reserve component, since requirement that
such members enlist in Reserve component is for purpose of securing involuntary
active military service as enlisted member if student fails to complete course of
instruction or refuses to accept appointment as commissioned officer with its
obligated service and these members do not attend drills or perform duty other
than that prescribed in 10 U.S.C. 2109, which specifically provides travel allow-
ances incident thereto.
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In the matter of per diem allowances for certain members of, and
applicants for, Senior Reserve Officers’ Training Corps, June 12,

1974

This action is in response to a request for advance decision from the
Assistant Secretary of the Army (Manpower and Reserve Affairs)
concerning whether this Office would be required to object to a revision
to paragraph M6005 of the Joint Travel Regulations which would
extend per diem entitlement to all members of the Senior Reserve
Officers’ Training Corps. Currently this paragraph prescribes such
entitlement for cadets and midshipmen. If this Office objects to such
revision, a decision is requested as to whether a per diem allowance
for members of, or applicants for the Senior Reserve Officers’ Training
Corps may be authorized by virtue of their status as enlistees in the
Reserves. This request was assigned PDTATAC Control No. 7314 by
the Per Diem, Travel and Transportation Allowance Committee.

The Assistant Secretary states in his letter that paragraph M6005
of the Joint Travel Regulations was revised effective May 27, 1965
(change 151, August 1, 1965), to implement the Reserve Officers’
Training Corps Vitalization Act of 1964, approved October 13, 1964,
Public Law 88-647, 78 Stat. 1063, codified in several provisions of
Titles 10 and 37, U.S. Code. Pursuant to the revision, members of the
Senior Reserve Officers’ Training Corps, and designated applicants for
membership are authorized allowances for travel in connection with
field training and at-sea training. It is noted in the Assistant Secre-
tary’s letter that per diem is authorized by the above-cited paragraph
for members appointed as cadets or midshipmen under 10 U.S.C.
2107 who are performing training duty under certain circumstances
and for temporary duty away from the place of training. Per diem
is also authorized for cadets and midshipmen for temporary duty
and travel performed under competent orders even though not in
connection with field or at-sea training. It is noted that under the
authority of 37 U.S.C. 422(c), cadets and midshipmen appointed
under 10 T.S.C. 2107 are authorized travel allowances to the same
extent as cadets and midshipmen of the service academies.

The Assistant Secretary also states that members of the Senior Re-
serve Officers’ Training Clorps appointed under the provisions of 10
U.S.C. 2104 and who perform training duty under the provisions of
10 U.S.C. 2109 are authorized the same travel allowances for field
and at-sea training as cadets and midshipmen, with the exception of
per diem. It is also stated that paragraph M6005-2 of the Joint Travel
Regulations specifically prohibits the payment of per diem allowance
to those members appointed under the provisions of 10 U.S.C. 2104.
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The Assistant Secretary points out that the law upon which per diem
entitlement for cadets and midshipmen appointed under 10 U.S.C.
2107 is based, 37 U.S.C. 422, does not specifically authorize the Secre-
taries to provide a per diem allowance and the language of that law
is very broad. It is also pointed out that the language of 10 U.S.C.
2109 allows the Secretaries considerable latitude in prescribing allow-
ances. Thus, the Assistant Secretary concludes that on the basis of the
broad authority granted in these statutes it would appear that the Sec-
retaries concerned have sufficient authority to prescribe per diem allow-
ances for members of, and applicants for the Senior Reserve Officers’
Training Corps who have not been appointed under the provisions of
10U.S.C. 2107.

Section 422(c) of Title 37, U.S. Code, provides in pertinent part that
a cadet or midshipman appointed under section 2107 of Title 10, U.S.
Code, is entitled to the same allowances for travel under orders as are
provided for cadets and midshipmen of the service academies. Subsec-
tion (a) of 37 U.S.C. 422 provides in part that cadets and midshipmen
of the service academies are entitled to travel and transportation allow-
ances prescribed under 37 U.S.C. 410 while traveling under orders as
cadets or midshipmen. Section 410 of Title 37, U.S. Code, provides for
entitlement to such travel and transportation allowances as aré pro-
vided in 87 U.S.C. 404, which includes a per diem allowance.

Thus, entitlement to a per diem allowance authorized for cadets and
midshipmen appointed under the provisions of 10 U.S.C. 2107 exists
because they are entitled to the same allowances as those authorized for
cadets and midshipmen of the service academies.

This, however, is not the case for members of, and applicants for,
the Senior Reserve Officers’ Training Corps. Subsection 2109(b) (1)
specifically provides authority to the Secretary of the military depart-
ment concerned for the payment to such members of a travel allowance
in leu of subsistence and transportation at the rate prescribed for
cadets and midshipmen at the service academies. However, subsection
2109(b) (3) only provides authority for the furnishing of subsistence
and does not authorize the payment of an ailowance in lieu of subsist-
ence while attending field training or practice cruises.

It is our view that had the Congress intended inembers of the Senior
Reserve Officers’ Training Corps serving under the provisions of 10
17.S.C. 2104 and 2109 to receive the same per diem allowances while on
field or at-sea training as cadets and midshipmen appointed under
10 T.S.C. 2107, provision for such allowance would have been madé
at the time of enactment of the Reserve Officers’ Training Corps Vital-
ization Act of 1964.
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That act dealt with the Reserve Officers’ Training Corps in general
and, with regard to travel allowances, placed cadets and midshipmen
appointed under 10 TU.S.C. 2107 on equal footing with cadets and
midshipmen of the service academies. Therefore, it appears conclusive
that with regard to other categories of members of the Senior Reserve
Officers’ Training Corps, a similar relationship was not intended.

Accordingly, it is our view that the travel allowances for members
of and applicants for the Senior Reserve Officers’ Training Corps may
not be extended to include per diem as currently prescribed for cadets
and midshipmen in paragraph M6005 of the Joint Travel Regulations,
in the absence of specific statutory authority for such allowances in
10 T.S.C. 2109.

With regard to the question concerning whether paragraph M6001
of the Joint Travel Regulations may be considered to authorize pay-
ment of per diem to members of, and applicants for the Senior Reserve
Officers’ Training Corps by virtue of the enlisted status in the Reserves,
we note that while enlistment in a Reserve component is required for
members of, or applicants for, the Senior Reserve Officers’ Training
Corps (10 U.S.C. 2104(b) (3)), the purpose of this requirement is
to secure involuntary active military service as an enlisted member
if the student fails to complete the course of instruction or refuses
to accept appointment as a commissioned officer with its obligated
service (10 U.S.C. 2105). Generally, members of the Senior Reserve
Officers’ Training Corps, although members of a Reserve component,
are not required to attend drilis or perform dnty in their status a-
members of a Reserve component. Therefore, it is our view that the
provisions of paragraph M6001 of the Joint Travel Regulations are not
for application in the case of a member of, or an applicant for, the
Senior Reserve Officers’ Training Corps when on field or at-sea train-
ing and travel allowances payable in connection therewith are governed
by the provisions of 10 U.S.C. 2109.

Accordingly, both questions are answered in the negative.

[ B-176759

Transportation — Dependents — Military Personnel — Advance
Travel of Dependents—Divorce, etc., Prior to Employee’s Eligibility

No objection is raised to a proposed amendment to Volume 1 of Joint Travel
Regulations which would permit return travel to the United States of dependents
of members of the uniformed services stationed overseas who traveled overseas
as dependents but ceased to be dependents because of divorce or annulment of
the marriage prior to the date the member became eligible for their return travel.
Such amendment is similar to that concurred in for Foreign Affairs Manual in
52 Comp. Gen. 246.
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In the matter of return travel to United States for certain dependents
of uniformed services members, June 12, 1974:

The Department of the Army has requested a decision as to whether
this Office would be required to object to an amendment to volume 1
of the Joint Travel Regulations (JTR), to permit the return travel
at Government expense of a spouse and children transported overseas
at Government expeuse although the marriage may have been ter-
minated by divorce prior to the time the member becomes eligible for
their return travel. The request has been assigned Control No. 73-42 by
the Per Diem, Travel and Transportation Allowance Committee.

The question is submitted following our decision of October 30, 1972,
52 Comp. Gen. 246, wherein we stated that we would have no objection
to a similar proposed amendment to the Uniform State/AID/USIA
Foreign Service Travel Regulations. That amendment, now contained
in section 126.2, volume 6, Foreign Affairs Manual, reads as follows:

Reimbursement may be made for advance travel or return travel to the United
States for a spouse and/or minor children of an employee who have traveled to
the post as dependents even if, because of divorce or annulment, such spouse
and/or minor children have ceased to be dependents as of the date the employee
becomes eligible for travel (provided that such eligibility date occurs on or after
January 10, 1973). Reimbursable travel may not be deferred more than 6 months
after the employee completes personal travel pursuant to the authorization.

In concurring in the above-cited amendment we pointed out that’
current regulations in the Foreign Affairs Manual and in Office of
Management and Budget Circular No. A-56 [now the Federal Travel
Regulations] provide for the return transportation of an employee’s
children over the age of 21 if such children were transported overseas
at (Jovernment expense when they were under 21. It was noted, there-
fore, that those regulations recognize to a partial degree an obligation
on the part of the Government to return members of an employee’s
family who were transported overseas for the convenience of the Gov-
ernment although such members had ceased to be dependents of the
employee when he became eligible for return travel. Therefore, we
found that the proposed regulation would extend that principle to
other members of an employee's family whose transportation to the
overseas post was at Government expense. And although the wife
would not be a member of the employee’s family after a divorce, we
noted that in many cases the employee would be responsible for her
support and it would impose a financial hardship upon him to provide
for her return travel. Thus, the providing of return travel would
avoid a potential embarrassment to the United States caused by the
presence overseas of ex-family members who are unable to return
home due to lack of funds.
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In the request for an advance decision regarding a similar provision
in volume 1 of the Joint Travel Regulations, it is stated that the prin-
ciples enunciated in 52 Comp. Gen. 246 would appear to be equally
applicable to dependents of members of the uniformed services and
that paragraph M7012 of volume 1, JTR, provides for transportation
of a dependent child attaining age 21 while a member of the uniformed
services is assigned to duty outside the United States. Accordingly, it
is asked if we would be required to object to the proposed entitlement.

Section 406 (h) of Title 37, U.S. Code, provides in pertinent part
as follows:

In the case of a member who is serving at a station outside the United
States or in Hawaii or Alaska, if the Secretary concerned determines it to be
in the best interest of the member or his dependents and the United States,
he may, when orders directing a change of permanent station for the member
concerned have not been issued, or when they have been issued but cannot bhe
used as authority for the transportation of his dependents, baggage, and house-
hold effects—-

(1) authorize the movement of the member’s dependents, baggage, and house-
hold effects at that station to an appropriate location in the United States or
its possessions and prescribe transportation in kind, reimbursement therefor, or
a monetary allowance in place thereof, as the case may be, as authorized
under subsection (a) or (b) of this section ; and

* . * * * * *

¢ * * For the purposes of this section, a member’s unmarried child for whom
the member received transportation in kind to his station outside the United
States or in Hawaii or Alaska, reimbursement therefor, or a monetary allow-
ance in place thereof, and who became 21 years of age while the member was
serving at that station, shall be considered as a dependent of the member.

That subsection, which was added to Title 37 by the act of August 14,
1964, Public Law 88-431, 78 Stat. 439, considerably broadened the
authority of the Secretaries of the uniformed services to authorize
the advance return of dependents from overseas stations. Some of the
situations contemplated under which advance return would be author-
ized are indicated in S. Report No. 1284, 88th Cong., 2d sess. 1, 2 as
follows:

For a member of the uniformed services who is serving at a station outside
the United States or in Alaska or Hawaii, existing law provides authority for
the advance return of dependents, baggage, household effects, and privately
owned automobiles of members of the uniformed services in “unusual or emer-
gency circumstances,”

The Department of Defense considers that advance movement is desirable un-
der some conditions that do not qualify as unusual or emergency circumstances.
Unforeseen family problems, changes in a member’s status, and changed eco-
nomic and political conditions in overseas areas at times make the advance
return of dependents in the best interest of the member and the United States.
Specific examples of situations justifying advance returi of dependents include
marital difficulties, financial problems brought about by confinement, or reduction
in grade of the member, and the death or serious illness of close relatives.
[Ttalic supplied.]

It is clear that Congress was aware of the potential problems that
could result for both a member and the United States if dependents
were to remain overseas because the member could not afford to provide
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for their return travel to the United States after marital difficulties
had arisen. As pointed out in 52 Comp. Gen. 246, while an ex-wife
would not technically be a dependent of the member following a final
divorce, often the member would be responsible for her support and
the providing of return travel would avoid a potential embarrassment
to the United States caused by the presence overseas of ex-family
members who are unable to return home due to lack of funds.

In view of the foregoing we do not object to the proposed amend-
ment to the regulations.

[ B-180352 ] .

Military Personnel—Termination of Active Service—Travel and
Transportation Expenses—Reimbursement Denied to Home of
Selection-——Entitled to Reimbursement to Home of Record or Place
of Entry

Members of the uniformed services who, on termination of active service other-
wise qualify for travel and transportation to home or record or place of entry
on active duty under 37 U.S.C. 404(a) and 406(a), are to be afforded such
entitlements regardless of denial of travel and transportation to home of selection
under 37 U.8.C. 404 (c) and 406(g), in the absence of a statutory requirement
that denial of travel and transportation to home of record or place of entry on
active duty be made in such circumstances.

In the matter of uniformed services members’ travel and transpor-
tation entitlements on termination of active service, June 14, 1974:

It has come to our attention that military members who are entitled
to home of selection travel under 37 U.S. Code 404(c), and to travel
and transportation of dependents and household effects under 37
1.5.C. 406(g) and who have been denied such entitlements because
the member’s travel was to a location at which he had no intention
to establish his home, or because the member’s travel to the home
of selection was not within 1 year after termination of active duty,
have not been afforted entitlements under 37 U.S.C. 404(a) and 37
7.8.C. 406 (a) and (b), to which they are otherwise eligible.

As an exainple, where a retired Army member’s home of selection
was Hato Rey, Puerto Rico, which also was his home of record, and
allowances for the travel of the member and dependents to Hato Rey
were denied because it was held that he did not travel with the inten-
tion of making his home there, payment of allowances for travel to
that location, as his home of record, was not authorized.

Travel and transportation entitlements of members of the uniformed
services are provided in Title 87, U.S. Code, and are implemented
in accord therewith by the Joint Travel Regulations.
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Section 404, Title 37, U.S. Code, states as follows:

(a) Under regulations prescribed by the Secretaries concerned, a member
of a uniformed service ix entitled to travel and transportation allowances for
travel performed or to be performed under orders, without regard to the
comparative costs of the various modes of transportation—-

® & * & * » &

(3) Upon separation from the service, placement on the temporary disability
retired list, release from active duty, or retirement, from his last duty station
to his home or the place from which he was called or ordered to active duty,
whether or not he is or will be a member of a uniformed service at the time the
travel is or will be performed * < #

Section 404 also provides as follows:

(¢) Under uniform regulations prescribed by the Secretaries concerned, a
member who- -
(1) is retired, or is placed on the temporary disability retired list, under
chapter 61 of title 10; or
(2) is retired with pay under any other law, or, immediately following
at least eight years of continuous active duty with no single break tlierein
or more than 30 days, is discharged with severance pay or is involuntarily
released from active duty with readjustment pay ;
may, not later than one year from the date he is so retired, placed on *hat
list, discharged, or released, except as prescribed in regulations by the Secretaries
concerned, select his home for the purposes of the travel and transportation allow-
ances authorized by subsection (a) of this section.

Section 406, Title 37, U.S. Code, provides that a member of a
uniformed service who is ordered to make a change of permanent
station is entitled to the transportation of his dependents (subsection
(2)), and to the transportation of his baggage and household effects
(subsection (b)), as prescribed by the Secretaries concerned (subsec-
tion (c) ).

Additionally, section 406 provides as follows:

(g) Under uniform regulations prescribed by the Secretaries concerned, o
member who—

(1) 1is retired or is placed on the temporary disability retired list, under
chapter 61 of title 10; or
(2) is retired with pay under any other law, or, immediately following
at least eight years of continuous active duty with no single break therein
of more than 90 days, is discharged with severance pay or is involnatarily
released from active duty with readjustment pay;
is, not later than one year from the date he is so retired, placed on that list,
discharged, or released, except as prescribed in regulations by the Seeretaries
concerned, entitled to transportation for his dependents, baggage, and hovsehaoid
effects to the home selected under section 404(¢) of this title. = * ®

Paragraph M4157-1a of the Joint Travel Regulations provides that
for travel in the United States, a member on active duty who is sepa-
rated from the service or relieved from active duty under certain con-
ditions but excluding paragraph M4158~1a of the regulations, will be
entitled to mileage from his last duty station to his home of record or
the place from which he was ordered to active duty, as the member may
elect. Under subparagraph 1b, a member who is zeparated from the
service or relieved from active duty outside the United ‘States, or 1s
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entitled to travel allowances under this paragraph to home of record
or place from which he was ordered to active duty which is located
outside the United States, will be entitled to travel allowances as pro-
vided in paragraph M4159 (Permanent Change-of-station Travel To,
From, or Between Points Qutside the United Statés).

Paragraph M4158 (Retirement, Placement on Temporary Disability
Retired Last, Discharge with Severance Pay, or Involuntary Release
to Inactive Duty with Readjustment Pay) provides in subparagraph
la that a member on active duty may select his home and be entitled
to travel and transportation allowances thereto from his last duty
station. Subparagraph 2 provides, with certain exceptions, that travel
to a selected home must be completed within 1 year after termination
of active duty.

Similar provisions for the travel of dependents of members entitled
to travel to the home of record or place from which the member was
ordered to active duty are contained in paragraph M7009 of the regu-
lations (with the additional requirement in subparagraph 6 that such
travel be conipleted within 1 year following separation from the service
or relief from active duty). Provision for dependent travel to the home
of selection similar to that prescribed for eligible members is contained
in paragraph M7010 of the regulations.

Shipment of household goods of members separated from the service
or relieved from active service to the place elected for travel allowance
under paragraph- M4157 is provided for in paragraph M8259 of the
regulations, subject to the 1-year limitations contained in subpara-
graph 7 thereof. Regulations regarding the shipment of household
goods of members entitled to receive travel allowance to the home of
selection under paragraph M4158 are contained in paragraph M8260 of
the regulations, including a 1-year limitation for shipment to the se-
lected home, subject to the stated exceptions.

We are aware of no intention on the part of the Congress in establish-
ing the foregoing entitlements that a member who has basic entitlement
to travel and transportation at (Government expense to his home of
selection, but whose claim for such entitlements is denied for the rea-
sons previously indicated, also shall be ineligible for travel and trans-
portation allowances to his home of record or the place from which he
was called or ordered to active duty.

A member’s right to choose a home upon being retired, after termina-
tion of active duty, is considered to be a greater benefit than is afforded
to other members wlo are not permitted to choose their homes for en-
titlement purposes upon completion of active duty.. Typically, a mem-
ber retired after 20 years of service is entitled to this benefit, but a
member who has served for only 3 years may not select his home.
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In such circumstances, it would appear to be anonymous to deny a
member with long service allowances to which he would have been
entitled after completion of a short period of service, because he has
been denied a greater benefit.

Consequently, a member who otherwise qualifies for travel and
transportation allowances to his home of record or place from which
he was ordered or called to active duty under 37 U.S.C. 404(a) and
406(a) is to be afforded such entitlements whenever his entitlement
to travel and transportation to home of selection under 37 T.S.C.
404 (c) and 406 (g) is denied.

[ B-180364

Leaves of Absence—Annual-—Maximum Limitation—Employees
Outside United States—Canal Zone

Although employee, who entered service in Canal Zone, was given transportation
agreement on basis of his travel to the Zone as dependent of employee with
transportation agreement, he is not entitled to accumulate 45 days annual
leave and home leave since he did not meet the requirement of 5 U.S.C.
6304(b) that he be recruited from the United States or a territory or possession
of the United States outside the Zone. Further, home leave under § T.S.(.
6305(a) may not be granted since the employee is not entitled to accumulate
45 days annual leave,

Canal Zone—S8tatus—*“Territories and Possessions”

Although an employee, who entered service in the Canal Zone and was given a
transportation agreement based on his former status as dependent of employee
with a transportation agreement, was not entitled to accumunlate 45 days annunal
leave and home leave while stationed in the Zone, he was entitled to such
benefits upon transfer to Mexico since the Zone is considered within the phrase
“territories and possessions’ of the United States as used in 5 U.S.C. 6304(h) (1)
covering the 45-day leave accumulation and employee entitied to such accum-
lation is entitled to home leave.

In the matter of 45-day maximum leave accumulation and home
leave, June 17, 1974:

This is in response te a request for a decision as to whether Messrs.
Donald M. Peterson and Albert W. Cherry, employees of the Defense
Mapping Agency (DMA), are entitled to accumulate 45 days of
annual leave and to the accrnal and grant of home leave, .

The record shows that Mr. Peterson came to the Canal Zone in May
1941, when he was 12 years old to reside with his father who was an
employee of the Panama Canal Company. Except for the period June
1944 to May 1945, when he returned to the United States to attend
school, documents in his personnel folder show his continnous resi-
dence in the Canal Zone from May 1941 to October 1948. On October
26, 1948, when he was 20 years old, he was employed by the United
States Army Caribbean Command (now DMA, Inter American Geo-
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detic Survey (IAGS)) in the Canal Zone and his status was deter-
mined to be that of a local hire. Since he was a minor, he was not
permitted to sign a transportation agreement. When he became eli-
gible, he was tendered an agreement and his annual leave accumula-
tion was changed to 45 days on January 3, 1952. This action eventually
permitted Mr. Peterson to accumulate home leave. On March 16, 1954,
he was separated from his position to enter military service. On
February 10, 1956, he was reinstated after being discharged from
military service on January 12, 1956. On January 6, 1957, Mr. Peter-
son was transferred to Monterrey, Mexico, on a permanent change of
station and since then he has been on various projects outside the
Canal Zone including his current assignment effective February 27,
1969, to Mexico City, Mexico. By letter dated August 11. 1972, from
the Acting Deputy Director of Civilian Personnel, he was advised
that he had been erroneously receiving entitlement to the 45-day
maximum leave accumulation and to the accrual and grant of home
leave. The letter also notified Mr. Peterson that he was required to
reduce his maximum annual leave accumulation by the end of the
current leave year (1972) to 30 days and any leave in excess of that
amount at that time would be forfeited. His entitlement to a transpor-
t. "on agreement was not affected. Such action was made as a result
of advice from the Department of the Army that the presumption
that a transportation agreement entitled an employee to a 45-day
Jeave accumulation and home leave was erroneous.

Mr. Peterson initiated an appeal through administrative grievance
procedures as a result of the August 11, 1972 determination. On July 20,
1973, the grievance examiner assigned to the case made a determina-
tion and reached a conclusion that:

1. When initially appointed for employment within the Canal Zone, Mr.
Peterson was a minor residing with his parents within the Canal Zone. Conse-
quently, he was not subject to the provisions of Section 6304(b), since he was
employed within the area of recruitment. As a minor living with his parents,
however, he was entitled to negotiate an initial transportation agreement under
JTR C4002-3, establishing residence within the United States.

2. On 6 January 1957, Mr. Peterson began a series of permanent duty tours
in various countries outside the area of recruitment and on 27 February 1969
was assigned to his current permanent duty station in Mexico City, Mexico.
Since we have established the fact that the employee was a recruitment
within the Canal Zone, we cannot consider him, in his current area of employ-
ment, as employed locally.

3. Grievant’s transfers to areas outside the Canal Zone must be construed
as having been from the United States since, under the terms of JTR C4002-3,
he was considered to have residence in the United States when employed.

4. Subject employee is entitled to a 45-day maximum annual leave accumu-
lation and to the accrual and grant of home leave since (a) he is not a local
hire in the Mexico area, (b) he was transferred by the Government of the
United States from the TUnited States or its territories or possessions for
employment outside the area of recruitment or from which transferred, and
(¢) Commission regulation 630.302 provides that an employee becomes subject to
Section 6304(b) on the date he beging to perform duty in an area outside the
United States and the area of recruitment or from which transferred.
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II1. CONCLUSIONS
A. That management’s determination Mr. Peterson does not meet the eli-

gibility criteria for the leave entitlements, based on a review of the circum-
stances and regulatory requirements, was incorrect.

B. That Mr. Peterson’s request for reconsideration of the (PO decision is
appropriate.

C. That management’s action to withdraw Mr. Peterson’s entitlement to a
45-day maximum leave accumulation and to the accrual and grant of home
leave was improper.

The facts and information concerning the employment of Mr.
Cherry in 1949 at the age of 20 in the Canal Zone by IAGS and his
subsequent transfers within TAGS to Chile and Paraguay are con-
tained in his grievance file which was attached to the submission. The
submission states that, while the facts surrounding Mr. Cherry’s
employment vary slightly from those surrounding Mr. Peterson's
employment, the questions submitted in the case of Mr. Peterson are
believed pertinent in the case of Mr. Cherry. We agree and, therefore,
the determinations herein are applicable to his case.

The following questions are submitted :

1. What are Mr. Peterson’s entitlements under 5 17.S. Code 6301(b)
while employed by DMA in the Canal Zone?

2. Are Mr. Peterson’s entitlements under 5 U.S.C. 6304(h) affected
as a result of his transfer by DMA to a country outside the Canal
Zone?

Under the facts as presented we are unable to disagree with the
administrative view that Mr. Peterson was originally in the ("anal
Zone because of his father’s employment there and, sinee he was
employed within the area of his recruitment, he was a local hire. The
regulation pertaining to the accumulation of annual leave at the time
Mr. Peterson was employed was contained in 5 C'FR 30.202 and pro-
vided as follows:

§ 80.202 Accumulated annual leave. Accumulated annual leave may be carried
forward for use in succeeding years until it totals not exceeding 60 duys: Pro-
vided, That additional leave up to 30 days which was accumulated during the
emergency period from September 8, 1939, to July 25, 1947, and which remains
unused, may be carried forward intc succeeding years until used.

Thus at the time of his employment Mr. Peterson in 1948 was entitled
to accumulate no more than 60 days annual leave.

Under the Annual and Sick Leave Act of 1951, Public Law 233,
effective January 6, 1952, 65 Stat. 679, the accumulation of annual
leave was limited to 60 days for employees in the continental United
States and to 90 days for certain employees outside the continental
United States. The Annual and Sick Leave Act of 1951 was amended
by Public Law 102, approved July 2, 1953, 67 Stat. 137, which reduced
the accumulation of annual leave to 30 days for employees in the con-
tinental United States and 45 days for certain employees outside the
continental United States. Since Mr. Peterson was a local hire and in
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the Canal Zone at the time of his employment, he was entitled only to
the 30-day accumulation of annual leave under Public Law 102 while
stationed in the Canal Zone. The accumulation and granting of home
leave is dependent upon an employee being eligible to accumulate 45
days of annual leave. See 5 CFR 630.602 implementing section 203 (f)
of the Annual and Sick Leave Act of 1951, 65 Stat. 680, as amended by
section 401 of Public Law 86-707, 74 Stat. 799, now codified in 5 U.S.C.
6305 (a). Since Mr. Peterson was not eligible to accumulate 45 days of
annual leave he was not entitled to home leave.

The separation from military service on March 16, 1954, and his sub-
sequent restoration on February 10, 1956, is not considered a break in
service and his reappointment did not meet the criteria of paragraph
(d) (3) of section 203 of the Annual and Sick Leave Act of 1951 (65
Stat. 680) providing that persons who are not normally residents of
the area concerned and who are discharged from the military service
of the United States to accept employment with an agency of the
Federal Government are eligible to accumulate 45 days annual leave.
See 26 Comp. Gen. 488 (1946).

In view of the above our determination is that Mr. Peterson was not
entitled to accumulate 45 days leave while stationed in the Canal Zone
or to the accumulation and granting of home leave incident to assign-
ment in the Canal Zone.

Regarding question 2 section 203(d) of the Annual and Sick Leave
Act of 1951, as amended, now codified in section 6304(b) of Title 5
of the U.S. Code provides as follows :

(b) Annual leave not used by an employee of the Government of the United
States in one of the following classes of employees stationed outside the United
States accumulates for use in succeeding years until it totals not more than 45
days at the beginning of the first full biweekly pay period, or corresponding
period for an employee who is not paid on the basis of biweekly pay periods,
oceurring in a year:

(1) Individuals directly recruited or transferred by the Government of the
TUnited States from the United States or its territories or possessions includ-
ing the Commonwealth of Puerto Rico for employment outside the area of
recruitment or from which transferred.

(2) Individuals employed locally but—

(A) (i) who were originally recruited from the United States or its
territories or possessions including the Commonwealth of Puerto Rico
but outside the area of employment ;

(ii) who have been in substantially continuous employment by other
agencies of the United States, United States firms, interests, or organiza-
tions, international organizations in which the United States partici-
pates, or foreign governments ; and

(iii) whose conditions of employment provide for their return trans-
portation to the United States or its territories or possessions including
the Commonwealth of Puerto Rico; or

(B) (i) who were at the time of employment temporarily absent, for
the purpose of travel or formal study, from the United States, or from
their respective places of residence in its territories or possessions
including the Commonwealth of Puerto Rico ; and
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(ii) who, during the temporary absence, have maintained residence
in the United States or its territories or possessions including the
Commonwealth of Puerto Rico but outside the area of employment.

(3) Individuals who are not normally residents of the area concerned and
who are discharged from service in the armed forces to accept employment
with an agency of the Government of the United States.

Since Mr. Peterson was not directly recruited or transferred by the
Government from the United States for employment in Monterrey,
Mexico, on January 6, 1957, and Mexico City, Mexico, on February 27,
1969, his present duty station, there is for consideration whether the
transfer from the Canal Zone may be considered as being nade from
its “territories or possessions” as the phrase is used in subsection
(b) (1), supra.

The term “territory” does not have a fixed and technical meaning
which must be accorded it in all circumstances. As used in acts of Con-
gress, it may have different meanings, so that the same political en-
tity may be included in one but excluded in another. The use of the term
“territory” by Congress may sometimes be meant to be synonymous
only with the “place” or “area.” Thus the meaning of the word, as nsed
in the Federal statute, will depend upon the character and aim of the
act. Where Congress intended to exert all the power it possessed in re-
spect to the subject matter, the word will be held to have been used in
its most comprehensive sense and will include even an unorganized
territory. However, a statute excepting territories from its operation
has been held to except only territories proper, and not the unorganized
public domain. 72 Amn Jur 2d, States, Territories, and Dependencies,
§ 131.

The word “possession” as used in an act of Congress, has been held
not to be a word of art, descriptive of a recognized geographical or
governmental entity, but rather a term which should be construed, if
reasonably possible, to effectuate the intent of the lawmakers. 72 Am
Jur 2d, supra, Vermilya-Brown Co. v. Connell. 335 U.S. 377 (1948).

The treaty with the Republic of Panama grants to the United States
in perpetuity the use, occupation, and control of the Canal Zone for
the construction, operation. maintenance, and protection of the Canal,
and gives the United States the same rights, power, and authority
within the Canal Zone as it would have if it were the sovereign, to the
entire exclusion of the exercise of any snch rights, power, and author-
ity, by the Republic of Panama. Wilson v. Shaw, 204 T1.S. 24 (1907).
The Canal Zone Government is an independent. agency of the United
States, administered nunder the supervision of the President of the
United States by a Governor appointed with the advice and consent of
t.hle Senate. 72 Am Jur 2d, States. Territories, and Dependencies,
§ 135.
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As set forth in the case of Luckenbach S.8. v. United States, 280
U.S. 173 (1930}, the Canal Zone has been treated by the Congress, the
courts and the administrative and accounting officers of the Govern-
ment, at different times and for different purposes, as a foreign terri-
tory, as an organized territory or possession of the United States. For
additional instances of such varied treatment, which need not be de-
tailed here, see 16 Comp. Gen. 515 (1936) and cases cited therein.

In United States v. Husband R. (Roach), 453 F. 2d 1054 (1971),
a case concerning the authority of the Governor of the Canal Zone
to issue traffic regulations generally, it was held that the Canal Zone
is an unincorporated territory of the United States. See convention
between United States and Republic of Panama, November 18, 1903,
33 Stat. 2234, articles 2, 8; General Treaty between United States
and Panama, March 2, 19386, 53 Stat. 1807; 2 C.Z.C. 1 et seq. It was
also held that Congress has complete and plenary authority to legislate
for an unincorporated territory such as the Canal Zone, pursuant to
article IV, § 3, cl. 2, of the Constitution, empowering it “to dispose of
and make all needful Rules and Regulations respecting the Territory
or other Property belonging to the United States.”

In 15 Comp. Gen. 36 (1935) it was held that the Canal Zone “must be
considered as included in the broad terms ‘territories and possessions’
of the United States as used in section 2 of the Emergency Relief Act
of 1935.” Since the rights of the United States with respect to the
Canal Zone are all inclusive, and the territory.is subject to such laws
as may be made applicable thereto by the Congress, it must be con-
sidered as included in the broad term “territories and possessions”
of the United States as used in § U.S.C. 6304(b) (1).

Inasmuch as we consider the Canal Zone to come within the phrase
“territories or possessions” of the United States as used in 5 U.S.C.
6304(b) (1), Mr. Peterson upon transfer to Mexico, a foreign country,
became eligible to accumulate 45 days annual leave and to accumulate
and be granted home leave. Question number 2 is answered accord-

ingly.
[ B-179018

Military Personnel—Retirement—Temporary Disability Retire-
rment—Removal From List—Member Not Bound by Prior Survivor
Benefit Plan Election

Where a service member exercised his option regarding participation in the
Survivor Benefit Plan, 10 U.8.C. 1447-1455, and made an election for the pur-
pose of being placed on the Temporary Disability Retired List and whose name
is removed from that list for the purpose of either resuming full active duty or
retirement for length of service under another provision of law, since 10 U.8.C.
1448(c) terminates his participation in the Plan at that time, any option exer-
cised and election made prior to placement on that list is limited to that purpose
and such member may not be bound thereafter by those actions.

2964-361 O - 73 - 8
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Pay—Retired—Subsequent to Temporary Disability Retired List
Removal—Member Not Bound by Prior Survivor Benefit Plan

Election

When a Service member’s name is removed from the Temporary Disabiilty Re-
tired List and is returned to the active list for the purpose of retirement for
length of service under another provision of law, since there may exist sig‘m‘iﬁ-
cant changes in the member’s circumstances subsequent to his initial decision
to participate or not participate in the Survivor Benefit Plan, he is to be treated
as a new prospective participant and must be given the opportunity to fully
review his future participation in the Plan prior to such retirement with positive
action to be taken administratively to insure that the details and costs are fully

understood by him.
In the matter of Survivor Benefit Plan coverage for Temporary
Disability Retired List members, June 18, 1974:

This action is in response to a letter from the Acting Assistant Sec-
retary of Defense (Comptroller), requesting a decision concerning the
application of the Survivor Benefit Plan, 10 T.S. Code 1447 -14i35,
to a service member whose name is removed from the Temporary I)is-
ability Retired List (TDRL) in the circumstances discussed in De-
partinent of Defense Military Pay and Allowance Committee Action
No. 480, which was enclosed with the request.

The questions set, forth in the Committee Action are:

What is the proper application of the Survivor Benefits Plan (SBP) to a
member removed from the Temporary Disability Retired List (TDRIL) and
restored to active duty for one or more days and then retired for length of
service under another provision of law? Would—

a. A prior election be terminated and maximum coverage become automatic
under the new retirement status ; or

b. An election in effect while on the TDRI be continued in force with cost
and annuity recomputed, as applicable, based on the retired pay entitlement of
the new retirement status?

c. A member who indicated he did not desire to participate in the Plan while
on ‘the TDRIL he permitted to make an election to be covered during the new
retirement status?

The discussion in the Committee Action recognizes that under 10
T1.8.C. 1448(c). the application of the Survivor Benefit Plan to a
person whose name is on the Temporary Disability Retired List ter-
minates when his name is removed from that list and he is no longer
entitled to retired pay. It is stated in the discussion that paragraph
e (3). section ITT, appendix of DA Circular 608 41, October 20, 1972,
provides that for a person who is removed from the Temporary Dis-
ability Retired List and restored to active duty, any Surviver Benefit
Plan coverage will end and the costs will not be refunded and that for
such restored members, the Survivor Benefit Plan will apply in the
tuture as for other active duty members.

In this regard, the discussion points ont that a member removed
from the Tentporary Disability Retired List also includes those who
are eligible for retirement under another provision of law when they
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were placed on the list, and that, except for reservists eligible for retire-
ment under 10 U.S.C. 3911, 47 Comp. Gen. 141 (1967) held that
members must be in an active status following removal from the Tem-
porary Disability Retired List in order to be retired for length of
service. Further, it is stated that while such required active status
could be for a minimum period of one day, nothing can be found in
regulations or statutory material that provides instructions concerning
the application of coverage under the Survivor Benefit Plan for these
individuals.

Subsection 1448(a) of Title 10, U.S. Code, provides in pertinent
part:

(a) The Plan applies to a person who is married or has a dependent child
when he becomes entitled to retired or retainer pay unless he elects not to
participate in the Plan before the first day for which he is eligible for that
pay. If a person who is married elects not to participate in the I’lan at the
maximum level, that person’s spouse shall be notified of the decision. An elec-

tion not to participate in the Plan is irrevocable if not revoked before the date
on which the person first becomes entitled to retired or retainer pay. * * *

In our decision of May 10, 1974, 53 Comp. Gen. 847, we said with
regard to subsection 1448 (a) that:

* % % in a situation where a member retires and is in an inactive status
having previously elected to participate in the Plan and becomes entitled to
retired or retainer pay, the basic coverage under the Plan for the eligible sur-
vivors is by virtue of the provisions of 10 U.S.C. 1448(a), with payment to be
made in accordance with 10 U.S.C. 1450 * * *,

The Survivor Benefit Plan was designed to build on the income
mamtenance foundation of the Social Security system in order to
provide survivor coverage to military widows and dependent children
in a stated amount from retirement income derived by a member from
his past military service. This contemplates generally the existence of a
final type retirement where a member, when placed in an inactive
status which entitles him to retired pay, would remain in that status
until he dies. If, however, a member is recalled to active duty sub-
sequent to such a retirement, upon release from that period of active
duty he would resume his earlier inactive status with retired pay re-
computed under the provisions of 10 U.S.C. 1402.

With regard to the application of the Survivor Benefit Plan to this
type of situation, we expressed the view in 53 Comp. Gen. 847, supra,
in connection with the answer to question 4 that where a member
became entitled to retired pay having previously elected to participate
in and has contributed to the Plan, the basic rights of the designated
and otherwise eligible survivors continue irrespective of subsequent
changes in the member’s status.

Such is not the case with respect to members whose names are plflced
on the Temporary Disability Retired List. While there is no question
that the Survivor Benefit Plan is for application to such members at
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the time their names are placed on that list (they are entitled to retived
pay computed under 10 U.S.C. 1401 during that time), subsection
1448(c) of Title 10, U.S. Code, provides:

(¢) The application of the Plan to a person whose name is on the temporary
disability retired list terminates when his name is removed from that list and
he is no longer entitled to retired pay.

The purpose for establishing the Temporary Disability Retired
List (10 U.S.C. 1202 and 1205) was to authorize a limited retirement
status for members of the Armed Forces called or ordered to active
duty and who become unfit to perform such duty because of a physical
disability incurred while entitled to basic pay, but where such dis-
ability is not determined to be of a permanent nature, with the maxi-
mum period of retention on that list limited to five years (10 T.5.C".
1210(b). Other than situations involving immediate transfer to the
permanent disability retired list, members whose names are removed
from the Temporary Disability Retired List are returned to the active
list either for the purpose of resuming full active duty or in order to
qualify them for retirement for length of service under other pro-
visions of law. See 47 Comp. Gen. 141 (1967) and 50 id. 677 (1971).

There is no extensive legislative history regarding the application
of the Plan to members whose names are on the Temporary Disability
Retired List. However, for members whose names have been removed
from that list the legislative policy is clearly and unequivocally stated
on page 33 of House Report No. 92-481, Committee on the Armed
Forces, House of Representatives, dated September 16, 1971, to ac-
company H.R. 10670, which eventually became Public Law 92-425,
86 Stat. 761, as follows:

* * * A person removed from the temporary disability retired list ceases to
participate in the plan when he is no longer entitled to retired pay. A membher

transferred from the temporary disability retired list to the permanent disability
retired list continues in the plan subject to changes in the base amount # * *.

Sindilar wording is contained on page 51 of Senate Report No. 92
1089, Committee on Armed Services, United States Senate, dated Sep-
tember 6, 1972.

From the foregoing, it is apparent that it was congressionally recog-
nized that members on the Temporary Disability Retired List are to be
afforded the opportunity to obtain survivor protection as in all other
retirement cases, but that it was also recognized that such a statns on
that list would be for a limited duration. Thus, with the mandate that
the Plan is no longer applicable to a member whose name is removed
from that list and returned to the active list, it is our view that the
option to participate in the Plan exercised by the member and his elec-
tion made prior to his name being placed on the Temporary Disability
Retired List would also be of limited applicability, since his return to
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the active list would be for the purpose of either resuning full active
duty or retiring for length of service under another provision of law.

Therefore, where a member, whose name is on the Temporary Dis-
ability Retired List, is being returned to the active list for the purpose
of retirement for length of service, any option exercised by the member
with regard to the Plan and election made prior to placement on that
list 1s limited to that purpose and such member may not be bound
thereafter by those actions. Further, since changed circumstances may
have occurred subsequent to the time his name was placed on the Tem-
porary Disability Retired List and since subsection 1448(a) pro-
vides in part that, “If a person who is married elects not to participate
in the Plan at the maximum level, that person’s spouse shall be notified
of the decision,” the member must be treated as a new prospective
participant and must be given the opportunity to fully review his
future participation in the Plan, with positive action to be taken by
administrative officers to insure that the details of the Plan, its bene-
fits and the cost of participation are again fully explained and under-
stood by the member. C'f. 53 Comp. Gen. 192 (1973).

Your questions are answered accordingly.

[ B-181234 ]

Statutory Construction—Legislative Intent—Foreign Assistance
Act of 1973—Effective Date—Enactment Date v. Current Fiscal
Year

Provision in Foreign Assistance Act of 1973 which amends earlier statute which
permitted specified amount of excess defense items (domestic and foreign gen-
erated) to be furnished to foreign countries without charge to Military Aid Pro-
gram (MAP) funds so as to, in effect, require domestic excess defense items to
be charged to MAP funds, is applicable on and after July 1, 1973, even though
amendment was enacted subsequent thereto since latter act provides authoriza-
tions of funds for current fiscal year, provision contains the worlds “during each
fiscal year,” and such effective date appears consistent with legislative history
of such provision and manner in which it had been applied in prior fiscal years.
In the matter of excess defense articles furnished foreign countries,

June 20, 1974

This decision is in response to a request by the Assistant Secretary of
Defense (Comptroller) concerning the applicable date of section 26 of
the Foreign Assistance Act of 1973, Public Law 93-189, approved
December 17,1973, 87 Stat. 731. '

The question presented for decision is whether or not section 8 as now
amended applies to excess defense articles ordered after the beginning
of fiscal year 1974 (July 1, 1973) but before enactment of Public Law
93-189 (December 17,1973).
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Insofar as pertinent here section 26 amended section 8(b) of Public
Law 91-672 (22 U.S. Code 2321b), approved January 12,1971, 84 Stat.
2053, as amended, by adding the language italicized below so that it
now reads as follows:

(b) In the case of excess defense articles which are generated ebroud, the
provisions of subsection (a) of this section shall apply during any fiscal year only

to the extent that the aggregate value of excess defense articles ordered during
the year exceeds $150,000,000.

Subsection (a) referred to in subsection (b) above provides that- -

Subject to the provisions of subsection (b), the value of any excess
defense article granted to a foreign country or international erganization by any
department, agency, or independent establishment of the United States Govern-
ment {other than the Agency for International Development) shall be considered
to be an expenditure made from funds appropriated under the Foreign Assistance
Act of 1961 for military assistance. Unless such department, agency, or establish-
ment certifies to the Comptroller General of the United States that the excess de-
fense article whose stock status is excess at the time ordered, a sum equal to
the value thereof shall {(less amounts to be transferred under section 632(d) of
the Foreign Assistance Act of 1961) (1) be reserved ard transferred to & sus-
pense account, (2) remain in the suspense account until the defense article is
either delivered to a foreign country or international organization or the order
therefor is cancelled, and (3) be transferred from the suspense account to (A)
the general fund of the Treasury upon delivery of such article, or (B) to the
military assistance appropriation for the current fiscal year upon cancellation
of the order. Such sum shall be transferred to the military assistance appropria-
tion for the current fiscal year upon delivery of such article if at the time
of delivery the stock status of the article is determined, in accordance with sub-
sections (g) and {m) of section 2403 of this title, to be nonexcess.

Prior to enactment of section 8 of Public Law 91. 672, excess defense
articles granted to foreign countries were not charged against the
Military Aid Program (MAP) funds. The effect of section 8 was to re-
quire all excess defense articles to be charged against MAP funds ex-
cept that subsection (b) requires such charge to MAP funds only after
a specified ceiling had been reached in any fiscal year.

The Assistant Secretary transmitted with his request memoranda
of the Department of State and the Department of Defense, dated
March 21 and April 4, 1974, respectively. Both agree that section
8(b) applies to defense articles generated abroad effective July 1, 1974.
However, the State memorandum takes the further position that sec-
tion 8(b) applies to excess defense articles generated in the United
States only on and after the date of enactment of Public Law 93 -189.

As indicated above, the language of section 8 was enacted into law
on January 12, 1971, approximately 6 months following the beginning
of fiscal year 1971. The ceiling then specified in subsection (b) was
$100,000,000. Subsection 8(b) subsequently was amended by section
402 of Public Law 92-226 approved February 7, 1972, 86 Stat. 33,
by changing the ceiling amount to $185,000,000—-such amendment
again occurring more than 6 months after the beginning of the fiscal

year,
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State Department, in its memorandum, points out that neither in
1971 nor in 1972 was the ceiling less than the value of excess articles
ordered prior to enactment or amendment of section 8 and that
section 8 thus has never had a retroactive effect. Further, it is urged
that—

In the absence of anything to the contrary in its terms of legislative history,
the amendirent should be construed in accordance with normal rales of staf ztory
construction as having effect only from and after the date of its enactment.
Retroactivity should not be presumed.

While it may be true that section 8 has never had a retroactive
effect, it is also true that in each of fiscal years 1971 and 1972, and
although more than 6 months of each of the fiscal years had elapsed
at the time section 8 was enacted or anwended, the ceiling was applied
to excess articles ordered during the entire fiscal year involved.

We see no valid basis to now construe section 8(b) as it relates to
excess defense artieles generated abroad as being applicable as and of
July 1, 1973, and at the same time to construe it as being applicable
only on and after December 17, 1973, as now urged, in effect, in the
State memorandum, with respect to excess defense articles generated
in the United States.

Each of the three Public Laws mentioned above authorized the
making of Foreign Assistance appropriations for the applicable fiscal
year, and either delete, limit, or expand existing programs or provide
for additional ones. The Department of Defense memorandum after
reviewing the legislative history of section 8 observes that section 8—-

* % % has been perceived by the Congress as an integral part of the annual
authorization process; a process by which it authorizes funds to be appropriated

for foreign aid for a whole fiscal year, even though a portion of such fiscal year
has generally elapsed prior to enactment.

While a construction such as that now urged by State would not. be
unreasonable, we are of the view that the legislative history of section
8 and the manner in which it has heretofore been applied, together
with the wording of subsection (b) stating that it “shall apply during
any fiscal year,” indicates a clear intent by the Congress that the
amendments made to section 8 by Public Law 93-189 were to apply
during the entire fiscal year to excess defense articles whether gen-
erated abroad or in the United States.

[ B-1736771

Contracts—Research and Development—Space Shuttle Program—
Solid Rocket Motor Project
On basis of General Accounting Office review of National Aeronautics and Space

Administration (NASA) evaluation of cost-plus-award-fee proposals for Solid
Rocket Motor Project of Space Shuttle Program covering 15-year period in esti-
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mated price range of $800 million, it is recommended that NASA determine
whether, in view of substantial net decrease in probable cost between two lowest
proposers, selection decision should be reconsidered.

Contracts—Negotiation—Awards—Propriety—Evaluation of Pro-
posals

NASA Procurement Regulation 3.805-2, which deemphasizes cost in favor of
guality of expected performance, is not violated by selection of contractor for
Sclid Bocket Motor Project of Space Shuttle Program on basis of admitted uncer-
tain cust proposal estimates covering 15-year contract period, General Accounting
Ofice baving found that cost proposals were conservatively adjusted ; cost uncer-
tainties as between proposers generally balanced out; and proposers were ranked
escentially equal in mission suitability and other related factors.

Coniracts—Negotiation—Evaluation Factors—Standard Items—
Normzlization of Prices

In aheenee of standardized request for proposals estimate for non-Government
propellant component demand, NASA should have normalized proposed prices for
prepellant component since any proposer, if successful, would obtain component
from same sources in essentially same quantities for delivery from same locations.

Contracts—Negotiation—Requests for Proposals—Omissions—
Standardized Projection of Non-Government Demand for Item

NASA reguest for proposals should have furnisked proposers standardized pro-
jection of nou-Government demand for propellant component which wonld be
essentially same and would be satisfled from same limited sources regardless of
confractor selected. In absence of standard demand projection, proposers were
reguired individually to predict non-Government demand over which they had no
control, with significant effect on proposal evaluation.

Contracts—Negotiation—Requests for Proposals—Escalation—
Definition

In light of the R¥FP's definition of escalation—inflation plus variables resuliing
frem dissimilar company business policies—to be used in converting 1972 dollars
to real year dollars (dollars expected to be expended in performance of program),
inflation can be considered a persistent and appreciable rise in general level of
prices for both labor and materials which should be uniform for all proposers.

Contracts—Negotiation—Requests for Proposals—Dollar v. Real
Year or Escalation Costs—Normalization

Because NASA's RFP required proposers to make informed judgments in con-
verting 1972 dollar costs to real vear or escalated dollar costs over 13-vear period
for purpose of most probable cost assessment (proposed esealation rates having
reflected company unique faector), escalation over 15-year pericd need not he
normalized where to do so might prejudice proposer with dissimilarly constructed
1972 dollar labor base which swas higher.

Contracts—Negotiation—Requests for Proposals—Escalation—
Infiation Element

Inflation element of escalation which, as distinguished from other elements of
escalation, is beyond proposer’s control should have been stated in NASA
cost-reimbursement RFP as rate common to all proposers; but, since proposers
in compliance with RFP included escalation rates in their proposals as to which
it is not possible to break out controllable features of escalation, failure to
normalize escalation is not unreasonable; any attempt to obtain refined cost
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data to normalize inflation would be inappropriate after-the-fact restructuring
of cost proposals.

Contracts—Negotiation—Cost, ete., Data—NASA Procedures—
Normalization of Proposed Costs

Under NASA procedures, proposed costs are normalized—establishing ‘‘should
have bid” common cost estimates—only when no logical reasons exist for cost
differences between proposers or where insufficient cost data is furnished with
proposals.

Contracts—Negotiation—Cost, etc., Data—NASA Evaluation
Factors—GAQO Review

GAO review confirmed NASA evaluation findings that facilities cost difference
in favor of successful proposer was substantial. Protester planned to modify
existing and construct new Government facilities while successful proposer offered
to modify existing facilities as necessary. GAO examined: (1) minor adjust-
ment to protester’s costs due to unavailability of Government test stand; (2)
best and final offer facility cost reductions; (3) comparison of subcontractor
facility costs; (4) acquisition of Government plant by successful offeror; (5)
Government support for protester; (6) residual value of facilities; (7) launch
site support costs; (8) maintenance costs; and (9) other evaluators’ adjustments.

Contracts—Negotiation—Evaluation Factors—Delivery Provisions,
Freight Rates, etc.—Acceptance Reasonable

Acceptance for evaluation purposes of special Government freight rate quotations
from railroads under section 22 of the Interstate Commerce Act (49 U.S.C. 22)
significantly lower than existing or similar rates for same commodity and sub-
ject to cancellation on 30 days’ notice was reasonable since (1) rates were agreed
to by railroads and type of traffic proposed has generally moved on section 22
rates; (2) volume and frequency of traffic justifies low rates; (3) railroads have
been reliable in maintaining reasonable rate levels; and (4) all rates are com-
pensatory using available cost information.

Contracts—Negotiation—Evaluation Factors—Delivery Provisions,
Freight Rates, etc.—Agency Evaluation Approximates GAO’s

Agency cost evaluation resulting in $36 million advantage to protester offering
water transportation by barge of solid rocket motors from proposed production
facility in Southeast to launch sites approximates GAO evaluation even though
(1) there was no anticipated cost or contractual agreement between protester
and potential barge transporter; (2) barge transporter has no record of offering
freight rates to Government; and (3) no historical cost data eXists because
no barge of type proposed to transport solid rocket motors exists in the U.S.
fleet at present. '

Contracts—Negotiation—Cost, etc., Data—Escalation—Rate—
Freight Costs

While proposer planning to use rail transportation may be able to mitigate
future freight rate increases, GAO believes agency should have assessed addi-
tional cost uncertainty in evaluation against proposal selected for negotiations
which, as evaluated, had a lower escalation rate for freight costs in the principal
production increment (1981-1988) than in the developmental and initial prob-
duction increments (1973-1981). Lack of verifiable cost information made un-
certain escalation rate used by protester who planned to transport solid rocket
motors by water. ’
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Contracts—Negotiation—Cost, ete., Data—Price Adjustment—
Savings—Speculative

Where RFP is silent concerning co-shipment by water of solid rocket motors and
external tanks with attendant possible cost savings, and agency gave protester
partial credit therefor, protester should have received appropriate further
credit for such savings as positive cost uncertainty rather than a reduction in
most probable costs since actual savings are extremely speculative.

Contracts—Negotiation — Evaluation Factors — Labor Costs—
Hourly and Salaried Personnel

Although hourly labor rates are lower where protester proposes to perforim
contract than where selected proposer will perform, agency properly concluded
that composite direct labor rates, which include hourly and salaried personnel,
were lower for selected proposer since protester’s composite rates included higher
paid salaried personnel. Also, protester elected to charge salaried personnel
rates to direct labor cost because of performance in facility dedicated to pro-
gram while selected proposer who planned to use facility where several other
Government programs would be performed properly charged salaried personnel
rates to overhead.

Contracts—Negotiation—Evaluation Factors—Labor Costs—Up-
ward Adjustment

Protester’s contention that upward adjustment of labor costs in cost evaluation
should have decreased overhead and general and administrative (G&A) rates
in computing adjusted labor costs is supported by accounting principles. However,
protester’s proposal did not contain enough data to permit agency to derive lower
overhead and G&A rates; and procedure employed in this regard was consistently
applied to all proposers.

Contracts—Negotiation—Cost, etc., Data—Labor Costs-—Evalua-
tion—Not Prejudicial

‘While agency used own techniques to estimate protester’s labor costs because
protester’s computations contained error detected Dy Defense Contract Audit
Agency, no prejudice ensued since agency’s adjustments to proposed labor costs
were significantly lower than claimed by protester and substantially lower than
labor costs recalculated by protester voluntarily during consideration of protest.
Had labor costs been evaluated consistent with recalculation, protester’s most
probable costs may well have heen increased by $15 million.

Contracts—Negotiation—Evaluation = Factors—Facilities—*Tail-
ored”

Contention that proposed new “tailored” facilities to perform contract would re-
quire 2.9 million less labor hours than needed by selected proposer performing
in existing facilities is not supported. Agency’s acceptance of comparable labor
hours of both proposers was reasonable despite fact that labor hour estimates
were based on subjective judgment.

Contracts—Negotiation—Cut-Off Date—Termination of Proposal
Evaluation—Reasonable

Shift in manufacturing site of key component submitted 5 days bhefore final
cost evaluation need not be evaluated for potential savings since savings were
contingent on availability and assignment of floor space at proposed alternate
Government site, information presented as to quantwm of savings was insuffi-
cient, and time for evaluation was limited. Procurement agency may terminate
proposal evaluation at some reasonable point after final cutoff date.
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Contracts—Research and Development—Evaluation Factors—
Design—Deficiencies—Potential Costs

NASA design evaluation correction process, whereby design weaknesses are fer-
reted out and potential cost to correct is assessed against proposed costs, which
uniformly treated weaknesses in all proposals and reflected advantages in pro-
tester’s proposal, is procedurally proper. Design deficiencies in successful pro-
posal cannot be fairly categorized as major. While omission of assessments of
additional weakness in alternate water entry load case design and refurbishment
was questioned, any resulting cost impact and increase in point spread hetween
proposers is insufficient to provide busis to question evaluation conclusion that
proposers were essentially equal in techuical scoring.

Contracts—Research and Development——Technical Deficiencies of
Proposals—Evaluation Propriety

Since successful proposer possesses it least basic expertise in fabrication of key
component, offer to fabricate component in-houxe was properly treated in tech-
nical evaluation as only a minor weakness not in conflict with RFP provision
discouraging development of new expertise by prime contractors. Moreover,
decision to use unconventional material in key component does not deviate from
overall RFP objective of minimum developmental risk, since successful proposer
offered low risk alternative program to which it can convert in early phase of
program.

Contracts—Negotiation—Request for Proposals—Early Year Fund-
ing—Evaluation Propriety

Contention that early year funding factor in NASA RFP should have been treated
as unimportant in management evaluation is contradicted by preproposal reviews
stressing need to minimize such funding, terms of RFP, and protester’s own pro-
posal which incorporated low early year funding in management commitment.
Agency’s independent evaluation and judgment of protester’s high early year
funding was not without reasonable foundation; and record does not support
contention that successful proposer should have received management penalty
for inferior design since penalty was ussessed in technical scoring and cost.

Contracts — Negotiation — Competition — Use of Government
Facilities

. Unsuccessful proposer’s plan to use Government facilities to be constructed would
enhance competition for later production increment of space program, but GAO
review shows that adequate competition for later increment may be achieved
without using such facilities. In any case, possible increase in competition cannet.
be translated into amount to be included in probable cost evaluation.

Contracts—Research and Development—Evaluation Factors—De-
sign—Superiority, Deficiencies, etc.

Allegation that unsuccessful proposer’s “superior design” will be transfused
under interim contracts awarded by NASA to another proposer selected fox: final
negotiations is not supported ; but each proposer should be furnished maximum
amount of nonproprietary contract-geuerated data and apprised of ‘its deglgn
weaknesses to assure maximum future competitive opportunity in subject
program.

Contracts—Negotiation—Competition—Discussion With All Of-
ferors Requirement—Transfusion

Where evaluation process has been concluded with selection of one ‘oﬁ:'eror over
another, term “transfusion” relates to receipt of an advantageous, unique concept
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which might not have accrued to selected proposer but for its performance under
interim contracts covering studies, planning and design preliminary to award of
development phase of overall program.
Contracts—Negotiation—Competition—Discussion With All Of.
ferors Requirement—Technical Transfusicn or Leveling
“Technical transfusion” in context of competitive negotiation normally connotes
transfer of unique concept from one propeser to another with result that latter
obtains unfair evaluation advantage based on the other’s ingenuity.

In the matter of Lockheed Propulsion Company; Thiokol Corpora-
tion, June 24, 1974:
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INTRODUCTION

This decision deals with a protest by Lockheed Propulsion Com-
pany against the selection by the National Aeronautics and Space
Administration (NASA) of Thiokol Corporation for final negoti-
ations leading to the award of a contract for the Solid Rocket Motor
(SRM) Project of the Space Shuttle Program.

In accordance with NASA’s established procedures, on June 15,
1973, the Associate Administrator for Manned Space Flight desig-
nated a Source Evaluation Board (SEB) for the SRM Project for
the purpose of establishing evaluation criteria, preparing the request
for proposals, evaluating proposals, conducting written and oral dis-
cussions, submitting a written report, reporting its findings and
making an accompanying oral presentation to the Administrator in
his capacity as the Source Selection Official (SSO). On November 20,
1973, the Administrator of NASA, with the concurrence of the Deputy
Administrator, and the Associate Administrator for Organization
and Management, selected Thiokol Corporation.
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The Space Shuttle System consists of a reusable, orbiter vehicle,
an external oxygen/hydrogen/tank and reusable twin solid rocket
boosters of which the solid rocket motor is the major portion. The
orbiter will be boosted into space through the simultaneous operation
of two solid propellant motors and three high pressure liquid oxygen/
hydrogen main engines located in the rear of the orbiter. The booster
solid rocket motors will burn in parallel with the orbiter main engines
during lift-off and initial flight. The boosters will then be separated
from the external tank for earth landing by parachutes for recovery
and reuse. Just prior to achieving orbital velocity, the main engines
will be shut down and the external tank jettisoned with the orbiter
then proceeding into its orbital track.

Each SRM is composed of the following major components: a case,
solid propellant, insulation, liner, and manecuverable or flexible nozzle.

The SRM, when recovered after launch, will be transported to the
contractor’s facility for refurbichment, refueling and reuse. The proc-
ess will reduce substantially the cost of space operations through the
continuous reuse of a limited amount of hardware.

This procurement for Phase (/D of the SRM program followed
the performance of four parallei Phase B study contracts for SRM
motor definition. These contracts swere awarded to Thiokol Corpora-
tion, Lockheed Propulsion Company, Aerojet Solid Propulsion Com-
pany, and United Technology (‘enter. Because of the research and
development nature of the Space Shuttle Program and the degree of
programmatic uncertainty involved, NASA decided to award a cost-
plus-award-fee contract.

REQUEST FOR PROPOSALS

The request for proposals (RFP No. 8-1-4-94-98401) was issued
for a cost-plus-award-fee contract to be negotiated under the author-
ity of 10 U.S. Code 2304(a) (11) which permits the negotiation of
contracts for research and deveiopmental work. The contemplated
contract is for the design, development, test, production, acceptance,
operation and refurbishment of the SRM and its ancillary equipment,
post-flight analysis and support functions.

The RFP, as amended, emphasized that the design and manufacture
of the SRM was to be dev1sed so as to insure the high reliability of
the finished product. Moreover, since the SRM is the largest clement
in computing total cost per flight, the RFP provided that «“* * *
design to cost for every item and operation is a critical aspect of the
SRM project.” The RFP further emphasized the unique aspects of
refurbishment and reuse and the fact that these processes must also
be cost-effective. :
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Each proposer was required to submit 2 proposal encompassing
the entire SRM Project for three increments. Cost proposals were
requested for Increments 1 and 2 which covered all efforts required
for the total design, development, test and evaluation (DDT&E) of
the SRM, including six developmental flights, and all efforts neces-
sary to manufacture, test, and deliver new and refurbished SRM's
for 54 flights (108 SRM’s). Increment 3 cost estimates were to com-
prise all efforts necessary to manufacture, test, and deliver new and
refurbished SRM’s for 385 flights (770 SRM’s).

However, the RFP further stated that :

# = # for contracting purposcs, the Government intends to procure the total
DDT&E, that is, Increment 1 as the initini contract coverage. The Government,
at its option, may negotiate for Increment 2 and adjust the time and/or guan-
tities for the Second and Third Increments. The Government contemplates a
separaie procurement for Increment 3.

The first 2 increments encompassed the years 1873--1981, and the third
increment 1981-1988. All cost details were to be displayed in calendar
year 1972 dollars ($72) and real year dollars ($RY), the latter
defined as those dollars expected to he expended in the performance
of the program or calendar year 1972 dollars adjusted for escalation.

The RFP established the following evaluation factors: mission suit-
ability, cost, and other factors. The factors to be evaluated by the SKB
with their respective criteria and relative importance are quoted
below :

Mission Suitability Factors

2.2.1 Mission suitability factors are those factors which will be employed to
evaluate the quality of work or product that is offered, the ability of the pro-
poser to actually produce what is offered, and the applicability of the total
concept of the mission. Proposals will be evaluated and scored according to
the criteria set forth herein. The evaluation of the work or product offered will
deal primarily with what the proposer will do to meet the established require-
ments and why he proposes his approach as the best approach.

2.22 The rating of proposers under the mission suitability factors will be
substantially determined by the extent to which the proposed approaches are
expected to contribute to low production and low operating costs. Predicated
upor: proposed DDT&E efforts at reasonable levels of cost, risk, and technical
adequacy, the proposer’s scores under mission suitability factors will be related
to the Government’s projection of his Solid Rocket Motor proposal’s impact on
Space Shuttle System cost per fiight.

2.2.3 The mission suitability factors are:
Factor 1-—Manufacturing, Refurbishment, and Product Support
Factor 2—Design, Development, and Verification
Factor 3—Management
22.3.1 OCriteria
For purposes of evaluation, criteria have been established under each mis-
sion suitability factor as follows :

Factor 1: Manufacturing, Refurbishment, and Product Support

Criterion 1: Manufacturing, Safety, and Product Assurancce. Evaluated under
this criterion will be the proposer’s planning, innovation, and technical excel-
lence in producing high quality, low cost SRM'’s. This includes manufacturing
and tooling approach, efficiency, vafety, and rate flexibility.



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 985

Criterion 2: Refurbishment and Product Support. Evaluated under this cri-
terion will be the proposer’s planning, innovation and technical excellence in
achieving low project risk with consideration of such areas as adequacy and
effectivity of facilities to support the work as proposed, cost-effective refur-
bishment, logistics, transportation, handling, support equipment, and launch site
operations and support.

Factor 2: Design, Development and Verification

Criterion 1: Solid Rockct Motor Design. Evaluated under this criterion will be
the proposer’s innovation and techmical excellence in achieving a minimum
development risk and highly reliable !lesign at & reasonable DDT&E cost which
will provide reusability, refurbishabiliry, and low cost production and operations,
including its influence on facilities, s ndling and transportation, as well as the
achievement of performance requirenicuts.

Criterion 2: Solid Rocket Motor Deveinpment and Verification. Evaluated under
this criterion will be the proposer’s innovation and technical excellence in achiev-
ing a cost-effective development, test and verification program that minimizes
risk and early year funding requirements.

Factor 3: Management

Criterion 1: Management Approach und Organization. Evaluated under this
criterion will be the proposer’s management effectiveness in achieving project
goals and requirements, the overall loiie, approach and organization selected for
this procurement, and methods for management control and integration.

Criterion 2: Key Personnel. Evaluated under this criterion will be the gualifica-
tions and experience of key personne! as related to their proposed assigninents
and their demonstrated capability to achieve effective and economical manage-
ment.

2.23.2 Rclative Importance of Criteria

For evaluation purposes, the relative importance of the criteria is as follows:

Most Important
Manufacturing, Safety and Product Assurance
Refurbishment and Product Support
SRM Design
Management Approach and Orgzanization
Very Important
Key Personnel
SRM Development and Verification

The Most Important are of equal value, and the Very Important are of equal
value and are significantly less in value than the Most Important.

2.3 Cost Factors

2.3.1 Cost factors are those facters which indicate the adequacy and realism
nf the cost proposal and the probable costs that will be incurred. The evaluation
of cost factors will include an assessment of the cost of doing business with each
1roposer and the possible growth in proposed costs during the coursé of the pro-
gram. It will also include a comparison with NASA’s estimates of the probable
development cost, as well as the probable cost per flight.

2.3.2 Cost factors as such will not be numerically scored by the SEB. They will
be reported by the SEB to the Source Selection Official. The importance of cost
factors in the selection will depend on such considerations as the magnitude of
the cost differentials between the proposers, the credibility of such differentials,
the keenness of the competition in mission suitability factors, and the impact (if
any) of other factors.

2.3.3 (ost Relationship to Mission Suitability Factors. The cost proposal will
be used extensively in the Government’s evaluation and scoring of mission
suitability factors to determine realism, understanding of reguirements, and
whether the design and production approach being taken will lead to the lowest
production and operational cost consistent with reasonable development cost.

2.4 Other Factors i

2.4.1 Factors in this grouping are those which have not been included in either
the “Mission Suitability’’ or “Cost” grouping but which will be considered by the
Source Selection Official in making his selection. Their nature does not permit a
nieaningful numerical pre-determination of relative significance or impact on the
selection decision ; they are not, therefore, numerically scored by the SEB.
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2.4.2 The Other Factors listed below have been identified as being such that
they bear on a proposer’s ability to meet the requirements and objectives of this
procurement and will be considered by the Source Selection Official :

a. Financial Capability. A proposer’s financial capability to properly execute a
program of this type and magnitude.

b. Past Performance. A proposer's performance on prior and current programs
for the Government.

c. Related Experience. A proposer’s related experience on relevant, prior, or
current programs.

d. Ttilization of Small Business. A proposer’s plans to utilize small business
enterprises as subcontractors or suppliers.

e. Utilization of Minority Owned Enterprises. A proposer’s plans to utilize
minority owned enterprises as subcontractors or suppliers.

£. Proposed Contreact. The acceptability of the proposed contract.

g. Proposed Fee Structure. A proposer’s plan or arrangements made with
regard to Base and Award Fee.

h. Facilities, Flexibility inherent in the proposed facilities plan and its adapt-
ability to NASA'’s plan to separately contract for Increment 3.

2.4.3 The foregoing do not constitute an all-inclusive listing of Other Factors
which may be considered in the selection decision. If important additional factors
evolve or surface during the source evaluation and selection process which aiso
bear upon a proposer's ability to meet the requirements and objectives of this
procurement, they, too, will be given appropriate consideration.

In addition, the RFP’s introduction provided:

4.4 Facilities Policy

The general pelicy of the Nationmal Aeronautics and Space Administration
is that contractors will furnish those facilities that are required for the per-
formance of Government research and development contracts. Nevertheless, the
proposer should select the facility approach considered the most efficient from
a cost standpoint and may propose existing or new contractor or Govermmwent
facilities in any combination. It is expected that existing facilities will be utilized
as long as they are cost-effective.

SEB EVALUATION PLAN

As established by the Source Evaluation Plan developed by the SKEB,
the evaluation effort was divided into four primary areas each corres-
ponding to either a mission suitabilily or cost factor. A designated
team undertook the detailed evaluation in each of these areas. The
four teams, each chaired by an SEB voting member were the cost team,
design, development and verification team. management team, and
manufacturing, refurbishment and product support team.

Individual team members were advised to note that the RFP had
stressed the importance of economic considerations in this procure-
ment. Just as the proposers were being requested to “design to cost,®
the evaluators were advised to “evaluate to cost.” Each evaluator was
to examine the resource estimates for his respective area and ascertain
the validity of the estimates. Where changes were warranted. the
evaluator would recommend adjustments.

The teams were further broken down into panels, each dealing with
an area within the team’s topical area. Moreover, each panel was
similarly divided into subpanels. Subpanel chairmen had to assess
proposal material specifically related to their subpanels and also to
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review and consolidate the information provided by the subpanel
evaluators. Kach subpanel made at least one direct oral report to the
SEB. The panel chairmen in consultation with subpanel chairmen
consolidated the findings of each subpanel and submitted this material
to the team chairmen who, in turn, were responsible for reviewing and
consolidating the panel findings and assigning one of the following
adjective ratings for each criterion:

Excellent, Very good, Good, Fair, Poor

In addition to pointing out strengths, it -was the function of the
design team to ferret out design weaknesses, to propose programs or
methods to correct the weaknesses, and refer them to the manufac-
turing team to estimate manhours and materials required to correct
the weaknesses. This input was then given to the cost team to apply
labor rates, overhead, material costs, and escalation factors as required.
The cost team presented the end result of the proposed adjustment
to the SEB for approval. If the adjustment was approved, it was
Integrated into the proposer’s cost tabulation.

The foregoing approach to design evaluation comports with NASA
Procurement Regulation Directive (PRD) No. 70-15 (Revised) which
states in part that:

The [SEB] report should state also the Board’s estimate of the approximate
impact on cost or price that will result from the elimination of correctible weak-
nesses during negotiations after selection. .

* * * * * * L]

* * * where the meaning of a proposal is clear, and where the Board has enough
information to assess its validity, and the proposal contains a weakness which
is inherent in a proposer’s management, engineering, or scientific judgment, or
is the result of its own lack of competence or inventiveness in preparing its
proposal, the contracting officer shall not point out the weaknesses. Discussions
are useful in ascertaining the presence or absence of strengths and weaknesses.
The possibility that such discussions may lead an offeror to discover that it has
a weakness is not a reason for failing to inquire into a matter where the mean-
ing is not clear or where insufficient information is available, since the under-
standing of the meaning and validity of the proposed approaches, solutions, and
cost estimates is essential to a sound selection, Proposers should not be informed
of the relative strengths or weaknesses of their proposals in relation to those of
other proposers. To do so would be contrary to other regulations which prohibit
the use of “auction techniques.” In the course of discussions, Government par-
ticipants should be eareful not to transmit information which could give leads to
one proposer as to how its proposal may be improved or which could reveal a
competitor’s ideas.

The other teams evaluating mission suitability factors functioned
in essentially similar manners although the individual areas within
which they concentrated did not necessarily lend themselves to the
same treatment afforded to design. The cost team was charged with
performing a comprehensive analysis of the proposed costs in accord-
ance with the RFP evaluation factors.

The teams reported their detailed findings to the SEB. Essentially,
teams were to act as fact-finding arms of the SEB. The SEB did not,
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lowever, delegate its evaluation responsibility either in whole or in
part, since the team reports were carefully reviewed ¢ and the SEB ap-
plied its own collective judgments to the team findings. No sc oring
was recognized below the SEB level.

Each SEB member independently gave a percentile score for each
proposer for each mission suitability criterion. These scores were
then averaged by criteria and a consensual score arrived at by the
SEB after discussion. The consensus value in percent was multiplied
by the points allocated to the respective criterion. This established
the Board score for each mission suitability criterion for each pro-
posal.

CHRONOLOGY OF PROCUREMENT AND SKLECTION

The REP was issued on July 16, 1973, to four prospective sources—
Thiokol, Lockheed, UT(Y, and AerO]et Technical and cost proposs 1]s
were submitted on August 27 and 30, 1973, respectively, by the four
firms. From the latter date until October 20, 1973, the SEB, according
to the Source Evaluation Plan, evaluated and scored the proposals and
established preliminary rankings for the offerors. During the period
from September 24 through October 10, 1973, oral and written discus-
sions were conducted with all of the offerors. A1l offerors filed timely
best and final offers by the cut-off date of October 15, 1973, After the
cut-oft date, final reports of the SEB’s evaluation teams were subnzitted
to the SEB.

The four proposers were ranked and scored in mission suitability
as follows:

Score Overall Adjective Rating
Lockheed 714 Very Good
Thiokol 710 Very Good
UTC 710 Very Good
Aerojet 655 Good

The SEB was of the opinion that all proposers had the requisite
capability and experience to accomplish the SRM project. Further-
more, the SEB evaluated Thiokol as the lowest most probable cost
performer by $122 million ($RY) with Lockheed evaluated second
lowest. Both proposers estimated total program cost to he in the $800
million ($RY) range. The SEB compiled a report of its findings
which was presented to the SSO and was the basis of its oral presen-
tation to the SSO on November 19, 1973. The SSQ, after selecting
Thiokol for final negotiations, issued a selection statement on De-
cember 12,1973, which states, in pertinent part, as follows:
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In considering the results of the Board’s evaluation, we first noted that in
Mission Suitability scoring the summation resulted essentially in a stund-off
amongst the top three scorers (Lockheed, Thiokol and UTC) though with a
varying mix of advantages and disadvantages contributing to the total. Within
this group, Lockheed’s main strengths were in the technical eategories of scor-
ing, while they trailed in the management areas. Thiokol led in the manage-
ment areas but trailed in the technical areas, and UTC fell generally between
these two. We noted that Aerojet ranked significantly lower than the other
three competitors in the Mission Suitability evaluation, and the proposal offered
no cost advantages in relation to the higher ranked firms. Accordingly, we
agreed that Aerojet should no longer be considered in contention for selection.

We noted that the Board’s analysis of cost factors indicated that Thiokol
could do a more economical job than any of the other proposers in both the der
velopment and the production phases of the program; and that, accordingly, the
cost per flight to be expected from a Thiokol-built motor would be the lowest.
We agreed with the Board’s conclusion that this would be the case. We noted
also that a choice of Thiokol would give the agency the lowest level of funding
requirements for SRM work not only in an overall sense but also in the first
few years of the program. We, therefore, concluded that any selection other
than Thiokol would give rise to an additional cost of appreciable size.

We noted that within the project logic and the cost proposals, there was a
substantial difference in basic approach caused by the varying amount of new
facilities needed by the several proposers. Their situations ranged from Thiokol,
who needed little new facilities investment to do the job, to Lockheed, who
proposed creation of a new facility complex on the Gulf Coast to handle the
program, commencing at an early date and building up to full size by the pro-
duction phase. The prospect of such a major new facility raises a question regard-
ing the basic operational economics involved, and also a question of what other
important benefits or drawbacks there might be to such a plan. In regard to the
economics proper, the Board’s evaluation made it clear that such an investment
could not at this time, under any reasonable view of the forecasted economic
factors, be considered likely to pay its way as against Thiokol’s existing facility.
As regards other considerations, we recognized that it may well be advantageous,
when the major production phase arrives, to plan to have two or more suppliers
in the country capable of competing for the manufacture of SRM’s in quantity ;
however, there is no need to embark upon the construction of a new major fa-
cility at this time in order to secure these benefits in a timely manner. °

We found no other factors bearing upon the selection that ranked in weight
with the foregoing.

‘We reviewed the Mission Suitability factors in the light of our judgment that
cost favored Thiokol. We concluded that the main criticisms of the Thiokol
proposal in the Mission Suitability evaluation were technical in nature, were
readily correctable, and the cost to correct did not negate the sizeable Thiokol
cost advantage. Accordingly, we selected Thiokol for final negotiations.

Award of the contract has been withheld pending resolution of
this protest.

CHRONOLOGY OF PROTEST

Lockheed filed notices of protest by letters dated December 5, 6,
and 14, 1973. On January 9 and 21, 1974, Lockheed furnished protest
details which were forwarded promptly to NASA requesting a com-
plete report responsive to the protest. By this time, Thiokol, UTC,
and Aerojet had expressed active interest in the protest. On or about
February 15, NASA awarded a 90-day interim contract to Thiokol for
studies, analysis, planning and design in support of the integration
of the SRM into the Space Shuttle System. Lockheed protested the
award of the interim contract shortly thereafter. NASA filed a report,
through the Assistant Administrator for Procurement, on March 11,
1974. The report was distributed to all interested parties for comment.
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The report revealed to the protester and interested parties previously
unknown significant cost information and other evaluation details upon
which the selection of Thiokol was based. Prior to this, Lockheed had
been unsuccessful in obtaining such information from NASA. Lock-
heed filed extensive comments on the NASA report on April 9, 1974,
wherein, for the first timé, specific contentions based on the previously
unavailable significant cost information and other details were made.
On April 23, a bid protest conference was held at GAQ attended by
all interested parties and NASA. The formal vecord was then closed
except for possible questions GAO might have to ask of Lockheed,
Thiokol, and NASA. On May 8, questions were posed to Lockheed,
Thiokol and NASA, all of whom responded to GACO by the May 15
deadline. About that time, Lockheed protested any possible extension
by NASA of the interim contract to Thiokol. NASA extended the in-
terim contract for 45 days or until approximately July 1. On May 24,
further questions were raised with NASA by GAO. A response was
received on May 24 and Lockheed filed comments thereon on May 50,
1974.

DECISIO’\I

This decision was reached after a thorough and comprehensive re.
view of the voluminous documentation submitted by Lockheed,
‘Thiokol and NASA, as well as presentations made at the bid protest
conference. To assist in the resolution of the many issues raised by the
protest, GAQO assembled an audit team at the Marshall Space Fiight
Center where the procurement file is located. NASA's workpapers and
other material were reviewed by the GAO team. From shortly after
the protest was filed, the GAO review was performed at the Center
simultaneously with the procedural steps in the bid protest process.
Site visits were made to Lockheed and Thiokol. While, in the interest
of clarity of presentation, this decision does not respond specifically to
each matter brought to our attention, we thoroughiy considered all
available information and documentation.

The Lockheed protest charges that the entire NASA evalnation was
marred by plain mistakes, inconsistency, arbitrary judgments, and un-
proper procedures. Lockheed states an adequate and proper cost
evaluation would have resulted in its proposal being evaluated low
by an amount significantly in excess of $100 million and conceivably in
excess of $200 million. Fulthermole, Tockheed argues that it wa
prejudiced by improper correction in Thiokol's design, lmpl()pm
crediting of Thiokol proposal features not conforming to the REP, im-
proper reliance on uncertain cost estimates, and improper disregard
of future competition as a factor. The effect of these alleged prej-
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udicial occurrences in combination with the alleged improprieties in
the evaluation of cost made the selection of Thiokol improper, and is
sald to have wrongfully denied Lockheed the ward of the SRM con-
tract.

On the other hand, NASA vigorously defends the selection of
Thiokol as the lowest cost proposer citing a most probable cost differ-
ence of $122 million ($RY') which “must be regarded by NASA as the
potential savings attainable by contracting with Thiokol.” NASA
maintains that the SEB evaluation as adopted by the SSO properly
concluded that both Thiokol and Lockheed were essentially equal in
the mission suitability scoring and “other factors” evaluation.

GAO’s examination and review revealed no reasonable basis to ques-
tion the SSO’s decision based on scored mission suitability and un-
scored “other factors” evaluations. Nor did the review find that the
reliance on cost represented an unreasonable exercise of discretion.
However, as set forth in more detail below, we recommend that the
SSO determine whether, in light of the GAO findings that the most
probable cost differences between Lockheed and Thiokol were signi-
ficantly less than those reported by the SEB and relied upon by the
SSO, the selection decision should be reconsidered.

Before proceeding with a discussion of the issues, it is noted that a
substantial amount of information and documents furnished GAO
with the NASA report of March 11 and in its answers to GAQO ques-
tions of May 8 were withheld from the protester and interested parties
at the request of NASA. According to NASA, that material contains
business confidential material and descriptions of confidential proprie-
tary manufacturing processes, the disclosure of which would be in vio-
lation of law. Also not released to the protester and interested parties
were SEB analyses of probable cost based on the proposals submitted
to be further used by NASA in the negotiation of the SRM contract
and material generated prior to final negotiations. In addition, while
NASA has publicly released the significant evaluated cost differences
where the SEB made adjustments to prorosed costs between Thiokol
and Lockheed, the specific amounts of the adjustments have not been
released except in rare instances.

The discussions of the protest issues that follow are presented in a
context which safeguards the confidential or proprietary aspects of
the data.

COST EVALUATION

Lockheed contends that a proper evaluation of proposals must result
in the conclusion that the Lockheed proposal would result in substan-
tially lower probable cost by an amount significantly in excess of $100
million and conceivably exceeding $200 million rather than the $122
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million most probable cost difference in favor of Thiokol reported by
the SEB to the SSO. The SEB’s cost evaluation, it is claimed, con-
tains mistakes, inconsistent and unfair comparisons, omissions of
necessary costs, and a failure to assess cost realism. With respect to cost
vealism, inter alia, Lockheed maintains the SEB improperly left un-
questioned and unadjusted between the two proposals a $73 million
difference in the estimated cost of purchasing ammonium perchlorate
(AP) when the material is to be purchased from the same suppliers in
the same quantities. Also, the SKEB is said to have left an unjustified
differences in the projected escalation of 1972 dollars to real year dol-
lars amounting to a $60 million prejudice. By allowing these differen-
tials to remain, which reflected widely varying estimates of commion
cost items, Lockheed alleges that NASA abandoned cost realism, negat-
ing the value of cost comparisons which ultimately became determina-
tive.

GAQ has reviewed and examined all the major cost areas Lockheed
claims were improperly evaluated by the SKEB and relied upon by the
SSO. We found the SEB evaluation to have been reasonable excepit for
its evaluation of ammoninm perchlorate. Any disagreements we may
have in specific cost areas do not obviate the overall reasonableness of
the SEB evaluation; in any event, the disagreements have only a mini-
mal effect on the overall cost picture.

In its evaluation, the SEB adjusted proposed costs to reflect the dei-
lars necessary to correct for weaknesses, omissions, errors, and over-
or under-estimates. Adjustments were made only when, according #
NASA, the basis for the adjustment could be substantiated and i
members of the SEB agreed. In addition, the SEB condueted an
analysis of cost uncertainty with respect to each proposal. Within the
adjustment process, the SEB normalized certain costs. That evaluation
exercise 1s performed when at least two proposers are measured against
the same cost standard either because there was no logieal reason for
differences or insufficient information was provided with the proposals
so that common “should have bid” estimates had to be established.

AMMONIUM PERCHLORATE

All proposers offered a propellant formulation comprised largely of
ammonium perchlorate (AP), which is carrently manufactured in the
United States by only two sources—Kerr-McGee Chemical (forpora-
tion and Pacific Engineering & Products Company of Nevada
(PEPCON). All proposers recognized that the current combined
capacity of the Kerr-McGee and PEPCON plants, both located at
Henderson, Nevada, would be insufficient to supply AP for the SRM
and non-SRM programs and still provide an acceptable additional
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capacity, especially during Increment 3 (1981-1988). To determine
the amount of additional production capacity which would be required,
the proposers estimated (1) capacity of the existing plants, (2) amount
of AP required for the SRM program, and (8) amount of AP required
for all other programs.

Although both Lockheed and Thiokol worked closely with the known
AP suppliers, Lockheed’s proposed AP costs were $76 million more in
real year dollars than the costs proposed by Thiokol. Most of the dif-
ference was in Increments 2 and 3 when 98 percent of the AP will be
used. Although there were differences in the proposers’ estimates of
current AP plant capacity and the ainount of AP required for the
SRM program, the greatest difference was apparent in the estimates
of AP required for other programs.

Lockheed’s propellant formulation requires about one percent more
AP than Thiokol’s which accounts for differences in the estimates of
SRM program AP requirements. In addition, Lockheed estimated cur-
rent AP plant capacity at about 38 percent less than Thiokol. The
Lockheed estimate was based on a letter from Kerr-McGee, currently
the largest AP supplier.

With respect to the anticipated demand for non-SRM programs,
Lockheed projected a continuation of the current 12,000 tons a year
demand throughout the life of the SRM program. In sharp contrast,
Thiokol projected substantially lower non-SRM demand (about 2,500
tons a year) during the peak program years. The SEB independent
study concluded that non-SRM demand would materialize at about
the level predicted by Thiokol. Aerojet and UTC also projected the
non-SRM demand at about this same level.

To meet the total AP needs, Lockheed proposed that Kerr-McGee
build a new AP plant in the Gulf Coast area which would be dedicated
essentially to the SRM program needs. Non-SRM requirements and
any excess capacity would be met from the existing Nevada plants.
Lockheed selected the Gulf Coast location because of the availability
of lower cost raw materials, electrical power, labor, and dzcreased
transportation costs to Lockheed’s proposed Gulf Coast production
site. The cost of the new plant was estimated at about $44 million
($RY) and would be amortized into the price of the AP. Thiokol pro-
posed only a moderate expansion of the current Nevada plants at a cost
of about $10.645 million ($RY). This cost would also be amortized into
the AP prices.

Data contained in the Lockheed proposal clearly showed that the
decision to build a large new AP facility resulted primarily from
Lockheed’s high estimate of non-SRM program demand. NASA
characterized the influence of non-SRM demand on Lockheed’s decision
as speculative and at best uncertain because Lockheed chose a new,
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essentially dedicated site, even though by the firm’s own estimates sub-
stantial excess A P capacity would result. We believe, however, that the
SEB misinterpreted Lockheed’s proposal since the excess AP capacity
remaining in both Lockheed’s and Thiokol’s proposals is almost
exactly the same after subtracting out SRM and non-SRM require-
ments. In addition, Lockheed’s response to an SEB question made
clear that the size of the proposed AP facility would be reduced if the
non-SRM demand decreased. This further illustrates the relationship
between the proposed facility and the non-SRM demand projection.

Loockheed contends that NASA should have provided a Government,
estimate of the expected non-SRM demand in the RFP. Having failed
to do so, Lockheed claims NASA should have normalized the proposed
AP prices. Lockheed also believes its most probable cost was prejudiced
because NASA made an adjustment for AP cross-blending when this
cost was already included in the proposed AP prices.

The SEB did not evaluate or normalize proposers to a common cost
per pound because, in its view, normalization would destroy a unique
feature of the Lockheed proposal—the AP siting decision. According
to NASA, directly or indirectly restructuring a proposal by altering
the basic siting decision would be presumptuous and unfair and would,
in effect, dictate the f.o.b. manufacturing site. NASA stated that
power, raw material, and capitalization costs ave dependent on the
plant location and valid real differences could reasonably be expected
in the AP prices. According to NASA, normalization of the AP prices
would have broken its basic ground rules for normalization by altering
the uniqueness of a proposal and eliminating a valid cost diseriminator.

We found the NASA arguments to be without foundation. In our
view, the RFP should have apprised offerors of the Giovernmnent’s
estimate for non-SRM demand since demand would materialize at
the same level for any SRM contractor. Because proposers were re-
quired to project the non-SRM demand, Lockheed was forced into a
situation where its prediction influenced a proposal approach which
resulted in substantially higher facility expense.

In the absence of a standardized RFP estimate of non-SRM demand,
the SEB should have normalized the proposed AP prices. Based on
the GAO review, any proposer selected to perform the SRM contract
would obtain AP from the same sources and the AT subcontractor
would expand or construct new facilities only as needed. If Lockheed
were awarded the contract and the non-SRM demand did not ma-
terialize at the projected level, NASA, with its contractual control
over subcontracts, probably would not authorize construction of a
new plant if moderate expansion of existing facilities would satisfy
SRM needs at a substantially lower cost. The failure to compute and
apply a common cost per pound for AP was unreasonable.
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Differences in the proposed AP prices were magnified by the applica-
tion of different escalation factors by the two proposers. Although
it is not unreasonable to expect different escalation factors among the
proposers (see discussion below), escalation of the AP prices should
have been normalized by the SEB since proposers would be buying
essentially the same quantities from the same sources at the same
locations. Because SRM requirements will dominate the AP market in
the peak years, any discounts available will go to the SRM contractor
whoever that may be.

To eliminate an unreasonable penalty in Lockheed’s most probable
cost, GAO has normalized Lockheed’s proposed AP prices to the prices
proposed by Thiokol. As a result of normalization, Lockheed’s cost
would be reduced by about $22 million ($72) and approximately $73
million ($RY).

Because of the AP price normalization, however, Lockheed would
obtain AP from Nevada rather than the Gulf Coast area and therefore
would incur higher transportation costs. Using Lockheed’s estimate of
transportation costs from Nevada to the Gulf Coast area, GAQO com-
puted this additional cost as about $5.430 million ($72) and $6.25%
million ($RY).

(AO also reviewed Lockheed’s claim that its most probable cost was
prejudiced by the NASA adjustment for AP cross-blending. The re-
view showed that cross-blending costs were included in Lockheed’s
proposed AP prices and, therefore, the SEB adjustment should be
eliminated. The adjustment for cross-blending totaled $2.784 million
($72) and $4.029 million ($RY).

We noted, however, that when AP prices are normalized the Lock-
heed cost does not include the cost of grinding AP. Lockheed pro-
posed that AT be ground at its subcontractor’s plant while Thiokol
proposed grinding AP at its plant. For safety reasons, the SEB deter-
mined that AP cannot be ground at the subcontractor’s plant but for
avaluation purposes did not adjust Lockheed’s cost because the grind-
‘ng costs were included in the AP prices. However, when normalized
¢0 the Thiokol proposed AP prices, grinding costs are not included.
AP grinding costs, as proposed by Lockheed, would total $2.271 million
($72) and $3.305 million ($RY).

In summary, the result of our normalizing AP prices is a reduction
in Lockheed’s most probable cost of about $17 million ($72) and $68
million ($RY). The $51 million difference is attributable to our nox-
malization of escalation. In our view, Lockheed’s probable costs should
have been evaluated by the SEB on this basis.
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ESCALATION

The RFP requested proposals for the entire SRM Project and pro-
vided for evaluation based on the entire project rather than any par-
ticular segment or increment. Cost factors to be evaluated were defined
as “those factors which indicate the adequacy and realism of the cost
proposals and probable costs that will be incurred. The evaluation of
cost factors will include an assessment of the cost of doing business
with each proposer and the possible growth m proposed costs during
the course of the program.” The RFP stated:

All cost details and substantiation data shall be displayed in ealendar year
1972 and real year dollars as specified in the applicable section. Real year dollars
are defined as those dollars expected to be expended in the performance of this
program; that is, calendar year 1972 dollars adjusted for esealation. Fscalution
are those changes to calendar year 1972 dollars caused by such things as infiativi.
union agrecments, merit inereases, inereased material cost, clianges i the busi-
ness base, ete. Accompanying methodology and rationale shall be provided for

conversion from calendar year 1972 to real year dollars as well as the proposer's
definition of calendar year 1972 dollars. [Italic supplied.]

Based on the initial proposals, about one-half of the $122 million
(SRY) difference in most probable costs between the two proposers
would be eliminated if the varying escalation rates (execept for AP
escalation discussed above and transportation escalation diseussed
below) used to convert 1972 dollars to real year dollars were normal-
ized. Lockheed elaims that the different escalation rates introduced
uncontrollable factors into the competition since escalation rates ave
virtually independent of the contractor selected. Normalization of
escalation within the various cost elements, Lockheed contends, wounld
provide a valid means for comparison between the two proposers. In
the alternative, Lockheed states that, since future escalation is an
unknown, the SEB should have used the proposed 1972 dollar costs
as the basis for evaluation. In support of its argument, Lockheed cites
the following passage from the Nathan Report--a NASA-funded
study on evaluating cost proposals for the SRM:

Where there is no clear evidence or reasons for using different rates of price
dncrease for different. proposers, it may be best to use the same rate (or set of

rates) for each proposer to avoid giving an unfair advantage to proposers who
submit or propose costs based on lower rates of increase than do the othera.

In rebuttal, NASA points to the definition of escalation in the RFT,
which, it is alleged, introduced unique and valid competitive differ-
ences which are based on variables resulting from dissimilar company
policies. In addition to the factors noted in the RFP, at the bid protest:
conference NASA referred to other variables resulting from dissimilar
company policies, such as changes in the structure of the labor force
(skill mix changes, retirement rate, etc.), influence of quantity buys,
method used to constrnet the 1972 dollar bases, and anticipated per-
formance of subcontractors.
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At the bid protest conference, NASA also said that some components
of escalation are general and therefore subject to normalization, noting
that inflation for labor rates was normalized to 5-percent by the SEB.
Furthermore, in response to a later question concerning normalization,
NASA stated:

Re-estimating of the labor cost utilizing an effective 59, inflation resulted in
a cost adjustment for Thiokol since it had proposed 2.59%. However, since Lock-
heed stated it had used 59 (NASA could not confirm this) the magnitude of any
adjustment resulting from the NASA application of an effective 5% inflation is
indeterminable. Justification: Since inflation is recognized as the “fictitious
variable” element of escalation, the [Nathan Report] advice of recognizing an
inflation value in the 459, range rather than 39 or less was undertaken.

From the above NASA recognizes, and we have no basis to disagree,
that the inflation element of escalation should not differ between pro-
posers. In this regard, inflation can be considered as a persistent and
appreciable rise in the general level or average of prices for both labor
and materials,

The NASA report and contemporaneous SEB documents in the
labor rate area refer only to increasing escalation rates, rather than
to inflation rates. Furthermore, NASA in answer to the GAO nor-
malization question stated :

Thiokol’s inflation rate was increased to 5%, plus additional support require-
ments were added to the Section 22 quotations for Increments I and IT rail trans-
portation of the SRM to and from the launch sites resulting in an increase of
$§ * * * (real year). Justification : Normalization for inflation and added support
requirements was necessary due to the higher anticipated inflation in the Section
22 rail rates and a need for increased support compatible with previous rocket
programs (i.e., Titan).

As with labor rates, escalation only, rather than inflation, is men-
tioned in the NASA report and contemporaneous SEB documents.

The inflation element of escalation is not within the control of the
individunal proposers. GAQO examined the proposals of Lockheed and
Thiokol, and asked specific questions relative to which elements of
escalation, if any, were uniquely within their respective controls.
GAOQ’s analysis disclosed that various factors which comprised the
escalation rates of the two proposers reflected company policies in
areas where individual controls could be exercised. In this regard, the
SEB asked both proposers to summarize the rationale for the escala-
tion rates used in preparing their respective proposals and their posi-
tions if the low escalation proposed did not materialize. Lockeed
responded, in part, as follows:

While projections of future events which are principally determined by na-
tional (or even international) socioeconomic trends is certainly not as exact as
say, a direct labor progress curve, we believe the 1973 forward projections are a

reasonable ‘“middle of the road” projection from the available backsight and
current conditions.

* “ ] * * * »
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Although the labor rates and unit material values steadily increase by redson
of escalation, they are more than offset by effect of learning curves, production
rate, labor classification mix, material usage reduction and such other fuctors.

& * & % Lo £ €

Reference to the figures indicates that they appear to be reasongbie extensions
from recent history. Whatever the actuals incurred in the future niay be on an
area or national basis, we certainly have, and fully accept the responsibility to
mitigate their impact on this project. This we can do, principally by :

a. hard bargaining on our labor and material contracts

b. buying the minimum amount of material required to do the job, and
employing the minimum personnel required to perform the task

e. firm and fair wage and salary administration, avoiding gencral {n-
creases in favor of awarding merit increases to demonstrated performers.

If future events beyond either our or NASA's control cause significant cost
detrimental departure from the projections we have used, if is beyond the power
of LI’C, or any industrial contractor, to exercise meaningful control.

Thiokol answered as follows:

In light of the above, Thickol believes that the esealation factors selected and
used in our proposal will be achieved based upon our past experience. In summary,
we heve granted average merit increases and promotions in each year of opera-
tion, but we have managed to minimize the escalation effect by infetligent man-
agement of the labor foree mix. We have used turnover, retivements, and new
hires to effect prowmotion from within to the maximum, and have made replace-
ments at the low end of the labor range. We have managed our subcontractors so
that their escalation was offset by competition, negotiation, and learning. We
have always taken advantage of the most cost effective transportation mode.
We will continue to do all of these things in the future.

Our proposal is based upon our best judgment after reviewing tie history
available to us and evaluating the economie factors which will bear on the prob-
lem in the future. We have demonstrated onr management ability to reduce cost in
both declining and increasing periods of business and we will continne to eontrol
costs during the period of the SRM project.

These answers and other responses highlight the difficulty the (G.AO
experienced in attempting to ascertain exactly what portions of es-
calation were uniquely within the control of the respective proposers.
In its answer to GAQ, Lockheed takes the position that its plan offers
unique escalation control benefits over another proposer and that a
small percentage of its escalation rates reflects factors known, firinly
established, and uniquely controllable by Lockheed. Thiokol appears
to relate more of its elements of escalation to unique company-con-
trollable factors. Subjective judgment played a significant role in how
each proposer arrived at its respective escalation rates.

The SEB did not consider escalation to be the same as inflation at
least with respect to labor rates and transportation. The GAO review
of contemporaneous SIEB documents shows that several elements other
than inflation were used to arrive at adjusted and escalated transporta.
tion and labor rates. For example, in labor rates, the SEB examined
not only inflation, but skill mixes and employment variations.

Furthermore, from our review of the proposals we agree with
NASA that Lockheed and Thiokol not only utilized different escala.-
tion rates which reflected in some measure factors that were company
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unique, but also constructed the 1972 dollar bases, to which escalation
rates were applied, dissimilarly. We concur with NASA’s representa-
tion at the bid protest conference that an example of this dissimilarity
was Thiokol’s constant 1972 dollar labor rates and Lockheed’s de-
escalated 1972 dollar labor rates for all program years. Inclusion of
different variables in deriving 1972 dollar labor rates made ques-
tionable the normalization of escalation of the 1972 labor rates. In ad-
dition, normalization of escalation, at least with respect to labor rates,
from these different 1972 dollar bases may have unfairly increased the
cost of the proposer having a high 1972 dollar labor rate base.

From the foregoing, we conclude that escalation was a significant
factor in the estimated costs under each proposal. As noted, escala-
tion differences on elements other than AP and transportation could
account for about half of the difference the SEB found between the
two contending proposals. Escalation includes inflation, which is out-
side the control of the proposer, and other factors which are to a
greater or lesser extent within the proposer’s control. We believe it
would have been preferable for the RFP to provide common inflation
rates for use by all proposers. However, as required by the RFP, pro-
posers included escalation rates in their cost proposals. In order to
normalize inflation, it would be necessary to remove controllable
factors from the proposed escalation rates. Because of the require-
ments of the RFP relating to escalation, this has not been done by
either Lockheed or Thiokol; nor are we convinced that it is possible
to do so on the basis of the information submitted in the cost pro-
posals. GGiven these conditions, the SEB’s failure to normalize escala-
tion was not unreasonable. If the procurement was being offered for
competition at this time, it would be desirable to call for proposers to
submit refined cost data, which includes all controllable factors in
1972 dollars, and applying common inflation rates in converting to
the real year dollars. However, any attempt to obtain refined cost data
would result in a restructuring of the cost proposals; in addition, cost
data is inherently tied to technical proposals. Therefore, we believe it
would be inappropriate to permit after-the-fact restructuring.

In so concluding, we recognized that our finding that the proposed
AP material prices should have been normalized, resnlted in a normali-
zation of the differing escalation factors used by the proposers. Our
calculations there are not affected by the 1972 dollar bases. We un-
covered no other situation similar to AP where the proposers would
predictably have to purchase essentially the same quantities, fromn
the same sources under the same relationships, at the same location, at
the same price, for purchase in the same periods of time.
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FACILITY COSTS

Lockheed contends that its actual facility costs to perform the con-
tract are nearly the same as Thiokol's and computes the difference as
approximately $17 million ($RY) in favor of Thiokol. On the other
hand, the SEB found that the difference between the two proposers
in terms of facilities costs was $113 million ($RY) in favor of Thiokol
after NASA adjustments, and $103 million ($RY) as proposed. The
importance of the facility cost evaluated difference is evident since
the SEB found that Thiokol’s most probable costs for the total pro-
gram were $122 million ($RY) less than Lockheed’s. Moreover, the
SSO pointed to the differences in facilities investment required of
the two proposers in making his selection. For purposes of clarity, we
deal elsewhere with three of the Lockheed facility cost contentions.
They are $33.6 million ($RY), $6.9 million ($RY), and $3.2 million
($RY) covering normalization of ammonium perchlorate facilities,
nozzle facility requirements, and cost of a rail spur from Corinne,
Utah, to the Thiokol plant, respectively.

Lockheed and Thiokol proposed totally different facility plans for
developing and manufacturing SRM’s. Lockheed proposed to modify
certain existing, available, Government-owned buildings at the Mi-
choud Assembly Facility (MAF) in Louisiana and at the Mississippi
Test Facility (MTF) in Mississippi; and to construct new facilities at
MTF tailored for certain phases of SRM production. Thiokol pro-
posed to use, and to modify as necessary, existing facilities at its
Wasatch Division Plant site near Brigham City, Utah,

Lockheed planned to use MAF for manufacturing processes and
_ operations involving inert SRM components, such as final machining
of the motor case, grit blasting, insulation, and refurbishment. The
company planned to use the MTF site and the new tailored facilities
for live motor processing operations, such as grinding, blending and
mixing the propellant; casting and curing; and testing operations.
The RFDP, at section 4.4, already quoted, encourages proposers to
utilize that combination of facilities, whether owned by the Govern-
ment or otherwise, which would be most efficient from a cost stand-
point. Parenthetically, we agree that it is appropriate to select facili-
ties solely on the basis of cost effectiveness rather than provide an eval-
uation preference for either Government-owned or privately owned
facilities.

Lockheed proposed that the Government fund under a separate
facilities contract, $37 million ($RY) of non-severable facility items
at MAF/MTF, such as buildings housing the propellant, nixers, and
that Lockheed and its subcontractors capitalize the remaining $8%
million ($RY) of facility items consisting of severable facilities at
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MAF/MTF, such as mixers, as well as the facility items at subcon-
tractor plants.

Thiokol proposed to develop and produce the SRM through all incre-
ments at its existing Wasatch Division Plant after considering various
alternative sites. It planned to use its corporate-owned research and
development plant, on which several Government-owned buildings
are located, and Air Force Plant 78, an adjacent Government-owned,
contractor-operated production plant. Thiokol chose its existing Utah
site to achieve cost savings during the DDT&E increment and the
production increments.

Thiokol capitalized all improvements, modifications, and additions
to its existing facilities at $25.30 million ($RY) except certain im-
provements estimated at $1.1 million ($RY) which Thiokol planned
to charge direct to the SRM program. The only major facility expan-
sion identified in Thiokol’s proposal is new production capacity for
manufacturing ammonium perchlorate (AP). According to the pro-
posal, the AP subcontractors (PEPCON and Kerr-McGee) will capi-
talize these expenditures.

The facilities cost evaluators used their professional judgment in
determining whether proposed facility costs were credible, but in
Lockheed’s case, they were able to compare Lockheed’s MTF and
MAF facility plans with a preproposal in-house NASA study on
SRM facility needs at MTF and MAF. The costs proposed by Lock-
heed’s original proposal closely approximated the NASA in-house
study.

In our review, we noted that the SEB did not include rental equiv-
alents for the use of Government property in assessing the most
probable costs of any proposer.

MTF TEST STAND

Lockheed contends that the SEB unfairly adjusted its proposal cost
by $2 million ($RY) for the construction of a new test facility at MTF.
Lockheed proposed test firings of the SRM during Increment 1 using
one-half of an existing test stand containing two bays at MTF which
was constructed and used for the Saturn program. Because the Saturn
program never developed to its planned level, one side of the stand
was never used. Lockheed proposed to use this side. According to a
preproposal NASA-MTF memorandum from the Director-MTF to
the Space Shuttle Project Manager, pertaining to information on
MTF facilities and support services available for the SRM project,
this test position was reserved for SRM testing.

Lockheed’s proposal said that :

Although the B-2 side of the S-IC test stand will be used for Space Shuttle
Main Engine testing no schedule conflicts are foreseel:.. We have discussed opera-
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tion of two sides of the stand with Rockwell and NASA Engineering repres?ntﬁb
tives and have planned SRM operations to prevent schedule impact on either
program.

The SEB adjusted Lockheed’s facility costs upward to represent
the difference between the cost of a new test stand and the modifica-
tion costs included in the proposal for special test equipment on the
existing stand. The SEB justified the adjustment because the SRM
testing and the main engine cluster testing would be conducted at
about the same time and contrary to what Lockheed claims would most
likely cause schedule conflicts.

The SEB disallowed Lockheed’s use of the stand primarily because
of the potential problem of schedule delays and cost impacts caused
by concurrent construction and testing. For example, while one con-
tractor is involved in hazardous operations, such as mounting the
SRM in the stand, other workers would have to cease work resulting
in delays. So, the SEB decided that it would be more practical and
cost-effective to construct a rvelatively inexpensive horizontal test
stand and thus alleviate the potential interference problems.

In addition, Lockheed said in its proposal that the test stand re-
quired no modifications. As independent NASA-funded stndy in-
dicated that the existing stand would require additional modification
costs because of the way Lockheed proposed to test fire the SRM. SKB
evaluators used the study in determining a Government estimate of
modifications needed.

The GAO review reveals no reason to question the SEB’s justification
in requiring a new test stand because of potential schedule conflicts.
The additional modification costs are not sufficient to equal the costs
of a new horizontal test stand, but these additional costs do somewhat
reduce the net effect of the horizontal stand adjustment which was
minor overall.

CONSTRUCTION OF FACILITIES (C of ¥) COST REDUC-
TION IN BEST AND FINAL OFFER

Y.ockheed proposed that the Government fund, under a separate
facilities contract, the non-severable facility items at MAF/MTF
totaling $42 million ($RY) in its original contract proposal, and $37
million ($RY) in its best and final offer. The NASA report showed
proposed C of F costs of $42 million ($RY), not $37 million ($RY).
In its cost evaluation, the SEB did not accept Lockheed’s $3.7 million
($RY) best and final reduction. We found no contemporaneous docu-
mentation to support the nonacceptance. The justification according to
SEB personnel was that the reduction was unsubstantiated and un-
acceptable.
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We found that although the SEB rejected the non-severable C of F
reduction, it accepted a $2.61 million ($RY) reduction in the sever-
able MTF facility items. Lockheed substantiated its severable facility
reduction in the best and final offer exactly like the non-severable re-
duction, but while one was accepted, the other was rejected.

The SEB’s acceptance of the $2.61 million ($RY) best and final
offer reduction and rejection of the $5.7 million ($RY) was inconsist-
ent since the degree of support was the same. However, we note that
the support for the C of F cost in the initial proposal was far more
extensive than that in support of the best and final offer. Also, the
NASA in-house study closely approximated the originally proposed
Lockheed costs for MTF/MAF construction. Therefore, the SEB
could reasonably not have accepted the $5.7 million ($RY) C of F
best and final offer reduction or even the $2.61 million ($RY) severable
reduction.

COMPARISON OF SUBCONTRACTOR FACILITY COST

Lockheed claims that the SEB incorrectly compared subcontractor
equipment costs among proposers to its facilities cost detriment of
approximately $3 million ($RY). According to Lockheed, the SEB
included items of its subcontractor equipment costs in the facility cost
analysis, and did not include similar subcontractor equipment costs in
Thiokol’s facility cost analysis. Even if this were so, the effect upon the
overall cost evaluation is academic because the total project most
probable cost included all categories of the equipment to be used by
Thiokol’s and Lockheed’s subcontractors—and both firms proposed
substantial subcontracting.

The SEB cost team chairman considered the evaluation a valid
comparison of facilities which did not include equipment for Lock-
heed and exclude the same type of equipment for Thiokol. To examine
each piece of equipment and verify equal categorization would require
an extensive audit unwarranted in view of the rather insignificant
dollar reduction from the facilities cost difference. Based. upon our
examination of documentation in this area, we believe that the SEB
facility evaluation did not prejudice Lockheed.

ACQUISITION OF AIR FORCE PLANT 78

Lockheed contends that because Thiokol plans to purchase AF Plant
78, the SEB should include the acquisition costs of the plant in the
Thiokol overhead costs. Lockheed estimated the acquisition cost of
the plant as $41 million; and since the NASA report stated a 30
percent utilization for the SRM program, an additional $12.3 million
($RY) should be assessed against Thiokol’s most probable cost. The
SEB did not add any acquisition costs to the Thiokol overhead costs

564-361 O - 175 -8
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because the SEB was not certain whether the sale would ever take
place.

On August 3, 1973, Thiokol offered to purchase all Government-
owned facilities at the Wasatch Division, a portion of which included
Air Force Plant 78. The offer was much less than stated by Lockheed.
According to information submitted in its proposal, Thiokol planned
that the SRM program would account for about 21 percent of the
total workload of the Wasatch Division. Therefore, assumning Thiokol’s
offer is ultimately accepted, we estimate that Thiokol’s SRM project
overhead would be increased by only a small portion of the acquisition
cost, and would be a relatively insignificant amount.

According to SEB records, the SEB contacted the Thiokol Air Foree
Plant Representative Office (AFPRO) to determine the effects of this
proposed sale on the SRM project. The AFPRO could give no impact
because the details of the sale were not firm at that time. Rather
than speculate, the SEB decided to evaluate the plant based upon it
remaining (Government property, and no cost was added to the Thiokol
cost tabulation.

We agree with the SEB’s decision not to include allocable costs of
Plant 78 in Thiokol’s overhead costs since the SEB'had insufficient
data at that time to predict the disposition of the plant. In any event,
based on available data, the costs chargeable to the SRM program in
the event AF Plant 78 is purchased would be minimal.

GOVERNMENT SUPPORT

Lockheed in its April 9 submission to GAQ contends that the SEB
incorrectly included an additional $3 million ($RY) for Governmnent-
furnished equipment and supplies (Government support) in the Lock-
heed cost tabulation displayed in the NASA report. According to
Lockheed, the SEB should have included only $31 million ($RY)
rather than the $34 million ($RY) used by the SEB.

Lockheed’s original proposal included $20.9 million ($72) for GGov-
ernment support. The proposal did not show the equivalent amount
in real year dollars. SEB evaluators, in determining Lockheed’s most.
probable cost, calculated the Government support costs in real year
dollars by escalating the proposed amount at a rate of 5 percent which
Lockheed agreed should have been applied.

Our analysis disclosed two basic reasons for the difference in the
SEB and Lockheed calculations.

First, the SEB did not accept the Lockheed best and final offer
veduction for office equipment because Lockheed did not furnish
adequate substantiation justifying the reduction. Lockheed proposed
originally that the Government purchase $781,000 ($72) of office sup-
plies and equipment for MTF and MAF operations. The company
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changed its approach in the best and final offer to propose using
existing supplies and equipment as Government-furnished. As such, it
excluded the items from the originally proposed Government support
costs. Lockheed did not establish that the proposed office equipment
existed at MTF, and the SEB did not independently attempt to deter-
mine its availability.

The second reason for the differences in Lockheed and SEB calcula-
tions is that the SEB evaluators apparently did not use the exact pro-
posed Lockheed schedule to allocate the Government support costs
by year. This resulted in a $1.8 million ($RY) difference from compu-
tations shown in the NASA report. Since Lockheed did not provide
real vear dollars in its proposal, the SEB was justified in using its own
method of computing escalation in determining the real cost of the
Government support. We agree also with the SEB decision not to ac-
cept the best and final reduction for office equipment because of the
lack of adequate support. However, rather than using original pro-
posal data, the SEB should have displayed best and ﬁna] data and
added an 'Ld]ustment for the office equipment. In any event, the differ-
ence here is also minimal.

RESIDUAL VALUE OF FACILITIES

In its April 9 submission, Lockheed states that the SEB incorrectly
included in the project cost comparison $3.030 million ($RY) of MTF
severable facilities which were not depreciated against the SRM pro-
gram. According to our analysis, Lockheed’s statement is erroneous be-
cause the costs of the undepreciated facilities were not included in the
most probable cost analysis. We were unable to determine how Lock-
heed planned to recover the costs of those undepreciated facilities.
However, the effect was to further reduce Lockheed’s proposed facil-
ties costs.

Lockheed feels the SEB should have followed the Nathan Report
which states that the residual value of new (Government-owned (non-
severable) facilities should be estimated and deducted as a negative
cost from total facilities costs. The residual value and future use of
the Government-owned facilities used for SRM manufacture are un-
predictable at the present. We were unable to determine the value of
the proposed Government-owned facilitiés at program completion or
what value the facilities would have. As a result, we have no basis to
say that the SEB should have considered residual value of Govern-
ment-owned facilities in its cost evaluation.

LAUNCH SITE SUPPORT

Lockheed contends that the SEB should have included launch site
facility and operations costs in the most probable cost evaluation. The
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SEB decided that launch operations were not well enough defined to
include in most probable costs but credited Lockheed with cost gavings
associated with its launch operational concepts in the mission smita-
bility scoring.

The RFP required proposers to discuss the effort necessary to sup-
port launch site operations. The REP called for a total view of the in-
fluence of the proposer’s design of launch site facilities, equipment and
operations, ineluding sensitivity manpower and cost data. However,
it also stated that the support effort would be procured at a later date
under a separate contract.

In support of its position, the NASA report points out that it was
not possible to develop a meaningful cost for launch site operational
needs because the launch operational concepts at the two launch sites
were not fully defined. While the SEB adjusted the proposed sensi-
tivity costs which reflected the potential cost minimization of Lock-
heed’s launch site cost, the SEB felt that the uncertainties existing at
the time of the evaluation precluded meaningful cost conclusions. In
a letter to GAQO, NASA further elaborated on the uncertainties exist-
ing even today in Space Shuttle Program planning and the ultimate
effect on launch site operational costs. Qur review of contemporaneous
SEB records, the RFP with emphasis on the sensitivity of proposed
launch site operational concepts, and the separate contracting aspects,
confirms NASA’s judgment as to the inadvisability of considering the
launch site operational costs in most probable cost.

MAINTENANCE COSTS

Lockheed contends that facility maintenance costs are facility-
associated and should be combined with construction and equipment
costs for a valid comparison, thus detracting from the evaluated fa-
cility cost difference in favor of Thiokol. The facility cost comparison
presented to the SSO did not include the $9 million ($RY) main-
tenance expense differential in favor of Lockheed found by the SEB.

The RFP definition of facilities and the instructions for preparing
the facilities cost proposal did not require including maintenance ex-
penses as a facility-related cost. Rather than including maintenance
in the facilities cost proposal, both proposers treated maintenance as
part of overhead expenses and charged the costs to the total program
based upon a percentage of direct labor dollars.

Although the SEB did not add maintenance expenses in the facility
cost evaluation, it did perform a facilities cost effectiveness sensitivity
analysis which included maintenance costs along with facilities costs.
This analysis which was presented to the SSO showed the Lockheed
advantage in maintenance. The analysis also showed that adding a
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higher maintenance cost for Thiokol than for Lockheed made no ap-
preciable difference in the facility comparison.

We conclude that although maintenance expenses are facility as-
sociated, the SEB was not required to include maintenance expenses
in the facilities cost comparison because, by definition, maintenance
expenses and facility costs are separate. We also conclude that these
expenses have only a minor effect on the facility comparison and that,
because maintenance costs are included in both proposers’ total cost,
there 1s no impact on most probable cost.

OTHER SEB ADJUSTMENTS

The SEB adjusted Lockheed’s proposed costs because of omissions
in costs associated with modifying MTF property. Lockheed did not
refute these adjustments in its April 9 submission. Based on the SKEB
documents, Lockheed omitted costs for the on-plant railroad spur
called for in its proposal, a security fence and guard house, and addi-
tional sitework needed to prepare the MTF area.

Lockheed proposed to build an AT grinding and blending facility
at MTF to meet SRM demands for Increment 1, but also it proposed
to abandon this facility and build a larger grinding and blending fa-
cility at a vendor location in northeast Mississippi to meet demands
for Increments 2 and 8. This would save manhours and eliminate steps
in the manufacturing process. The SEB decided that this plan created
too great a risk; so, for purposes of evaluation, it relocated the grind-
ing and blending process to MTF and adjusted Lockheed’s cost up-
ward for additional grinding facilities at MTF. Our review found no
basis to disagree with this minor adjustment.

As stated previously, in addition to the capitalization of facilities
by Lockheed and its subcontractors, Lockheed proposed that the
Government furnish the non-severable facilities at MTF through a
separate facilities contract. Lockheed showed these costs in its pro-
posal and escalated to real year dollars using a 7 percent per year es-
calation factor. The SEB adjusted Lockheed’s escalation to 8 percent,
the same percentage NASA used in its budget request for C of F
funds and applied equally to all proposers who proposed C of F fund-
ing. This resulted in the largest facilities adjustinent.

In summary, we concur with the SEB adjustments made to the
Lockheed proposed facility cost. All adjustments were adequately
justified, documented in the SEB records, and constituted a minimal
increase in its most probable cost.

The SEB found no deficiencies worthy of adjustment, in the Thiokol
facilities plan. Our review included many Thiokol weaknesses iden-
tified during the evaluation process as possibly requiring cost adjust-
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ments. We found that all potential Thiokol adjustments were properly
eliminated or classified as cost uncertainties by the SEB. We helieve
the SEB conducted the facilities evaluation in a reasonable and thor-
ough manner and its results fairly reflect the facilities cost differences
between the proposers.

Our conclusion that ammonium perchlorate costs should have been
normalized has the effect of reducing the facilities cost differential in
favor of Thiokol ($113 million ($RY)) by about $34 million ($RY).
The two proposers’ facilities costs were amortized into the cost per
pound of AP. By normalizing to a common cost per pound, proposed
AP facility costs differences—$44 million ($RY) for Lockheed and
$10.6 million (8RY) for Thiokol—are, therefore, eliminated.

TRANSPORTATION COSTS

The SEB found a most probable cost difference of $36 million (3RY)
in favor of Lockheed in the transportation cost area. Lockheed be-
lieves this difference should have been substantially increased.

The RFP required that each proposer submit a detailed proposal
setting forth its methods of shipment. The terms of delivery of the
finished product, the SRM, were free on board (FOB) destination,
the eventual contractor having total responsibility for shipment costs
between production and test or launch sites. The Source Evaluation
Plan called for the SEB to evaluate the transportation area under the
RFP evaluation factors of mission suitability and cost.

THIOKOIL TRANSPORTATION PLAN

Thiokol proposed a distribution plan based on railroad transpor-
tation. Raw materials and parts would be shipped from subcontractors
to its production facility near Brigham City, Utah. Finished SRM’s
and refurbishable cases and nozzles would be shipped between its pro-
duction facility and the test site at Huntsville, Alabama, and launch
sites at Cape Canaveral, Florida, and Vandenberg Air Force Base,
California.

All line-haul railroad equipment, principally the rail cars, would
be supplied by the various railroad carriers or secured from the De-
partment of Defense (DOID)) rail car fleet. Until 1979—the last year in
Increment 1, all shipments would have to be transferred between rail
cars and over-the-road trailers for shipment to or from the closest
railheads at Corinne, and Brigham City, Utah. Transport between the
railheads and the production facility would be provided by motor
truck carriers using existing or new equipment.
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For shipments beginning in 1979, Thiokol would have the Union
Pacific Railroad build a rail spur of approximately 20 miles between
the closest railhead, Corinne, Utaly, and the production facility. In a
letter to the SEB, the railroad indicated that it would build the spur
dependent on the total industrial development activity within the in-
dustrial complex area and the eventual award of the SRM contract to
Thiokol.

Thiokol substantiated its transportation cost proposal with com-
mercial freight rate tariffs, special Government freight rate quotations
(Section 22 tenders), and letters of intent from a commercial motor
carrier and a railroad freight rate bureau. On the basis of our analysis
of Thiokol’s proposed shipping plan, 64 percent of the overall shipping
costs would be based on Section 22 rates. About 43 percent of the
overall shipping costs would be based on a $2.50 per hundred-weight
Section 22 rate for shipping the SRM’s from Utah to the principal
launch site at Cape Canaveral.

Rates and charges for surface freight transportation within the
United States are regulated by the Interstate Commerce Commission
(ICC) under authority of the Interstate Cominerce Act, 49 U.S.C. 1,
¢t seq. These rates and charges must be filed with the ICC and pub-
lished in tariff or schedule form, or, if offered solely for the use of the
Government, in tender or rate quotation form.

Special rates to the Government are offered voluntarily by comimnon
carriers, such as railroads, under Section 22 of the Act (49 U.S.C. 22)
which provides as follows:

* * = pothing in this chapter shall prevent the carriage, storage, or handling of
property free or at reduced rates for the United States * * *,

Unlike tariff rates, which are available to the public as well as to the
Government and which must be filed with the ICC generally a mini-
mum of 30 days before they can be made effective, Section 22 rates
can be made effective immediately and even retroactively. Whereas
increases or decreases in tariff rates may be suspended by the ICC, Sec-
tion 22 rates are not subject to TCC suspension and may be increased,
decreased, or even canceled at the discretion of the carrier offering the
rates, subject to any agreements made between the carrier and shipper
using or planning to use the rates.

All of Thiokol’s transportation charges for the finished SRM’s and
fired hardware between the Utalh production facility and the two
launch sites were based on Section 22 rates. All have been filed with the
ICC and are open to public inspection. The principal Section 22 rate
objected to by Lockheed is to Cape Canaveral with finished SRM’s,
$2.50 per hundredweight, subject to a minimum charge of 1,000,000
pounds loaded on not more than five rail cars.
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The Section 22 rate quotation to be utilized by Thiokol states:

This Quotation may be cancelled by written notice of not less than thirty (30)
days by either party to the other, except as to shipments made from original
point of shipment (or port of importation where involved) before the effective
date of such notice, and except as to any accrued rights and liabilities of either
party hereunder, and further such cancellation may be accomplished upon shorter
notice by mutual agreement of the parties concerned. Modification of the Quota-
tion may be accomplished by the railroads parties to this Quotation upon shorter
notice subject to mutual agreement of the parties hereto.

We note here that the Section 1.1313-2 of the NASA Procurement
Regulations (NASA PR) specifically provides for and permits the
use of Section 22 quotations in the performance of cost-reimbursement
contracts.

LOCKHEED TRANSPORTATION PLAN

Lockheed proposed a distribution plan based on a combination
of railroad and barge transportation. Raw materials and parts would
be shipped by railroad from subcontractors to its SRM production
facilities at MAF and MTF. Finished SRM’s and refurbishable cuases
and nozzles would be shipped by barge between the production facil-
ities and the test and launch sites.

All line-haul equipment, principally the rail cars and barges, would
be supplied by either the railroads, Lockheed's subcontractors, or
NASA. Until 1980—midway through Increment, 2--Lockheed would
use NASA’s existing Saturn barges, strengthened to carry the SRM
weights. The barges would be towed by commercial carriers.

Beginning in 1980, Lockheed would transport the rocket motors
in a motorized barge built by a private contractor. The barge would
also be used to ship the external tanks—expendable fuel tanks for the
Space Shuttle orbiter vehicles—froin the tank manufacturer at the
MATF. As the production schedules warranted, the motorized barge
would be supplemented by the NASA barges until the nced for a
second motorized barge was justified. The second barge would be neces-
sary about 1983, a third of the way through Increment 3.

LOCKHEED CONTENTIONS

Lockheed contends that NASA’s acceptance of Thiokol's Section
22 rate of $2.50 per hundredweight to the principal launch site in
Florida was unreasonable. In support thereof, Lockheed states that the
rate is less than one-third of the going rate for a similar commodity,
the Titan-1IT solid rocket motor currently being produced by UT(
for the Air Force. Furthermore, Lockheed claims the rate is destrue-
tive of competition and, as such, unlawful under the Interstate Com-
merce Act. It is pointed out that Section 22 rates are not reliable bases
to establish probable costs to the Government over this 15-year program
because the railroads can withdraw them at any time with only 30 days
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notice. If the rate were withdrawn, any possibility of achieving an
equivalent alternative published tariff, such as a point-to-point com-
modity rate, is questionable. Also, Lockheed questions the escalation
rate proposed by Thiokol as finally adjusted by the SEB in view of
recent rail rate escalation history.

Lockheed further claims that Thiokol’s transportation costs should
have been increased to account for (1) the construction of the rail
spur between Corinne and the production facility, (2) additional cases
and nozzles because Thiokol’s round trip transit times are insufficient
to meet the launch rate requirements, and (3) an extensive test program
to verify the safety aspects. Finally, Lockheed questions NASA’s
failure to fairly credit the benefits of its plan insofar as its calls for
shared transportation with the external tank to be transported to the
launch sites by a separate Government contractor or the Government.

SECTION 22 RATES

A substantial amount of Government traffic moves on Section 22
rates. In a recent study of shipping practices of DOD), we found that
81 percent of DOD’s railroad carload traffic, in terms of dollars spent,
moved on Section 22 rates. Almnost 100 percent (99.4) of the ammu-
nition and explosive traffic, which would include solid rocket motors,
moved on Section 22 rates. ‘

We analyzed the Section 22 rates used by Thiokol in its proposal,
and we conclude that NASA's acceptance of those rates was reasonable,
even though they were significantly lower than existing or similar
rates for the same conmodity. For instance, the existing solid rocket
motors rate as of August 1, 1973, from Corinne, Utah, to the railhead
nearest Cape Canaveral was $7.62 per hundredweight, subject to a
minimum chargeable weight of 36,000 pounds. This was a commercial
class tariff rate, available to any and all shippers. We are not aware of
any traffic actually having moved at this rate.

The largest-sized rocket motors presently shipped are the 120-inch
diameter, Titan-IIT motors (as compared to the approximate 146-inch
diameter of the SRM’s) from California to Cape Canaveral. On Au-
gust 1, 1973, about 8 weeks before proposals were submitted, the Titan
motors were moving on Section 22 rates of $8.2¢4 per hundredweight
with a minimum chargeable weight of 40,000 pounds. I1f the Section 22
rate had not been available, the motors would have moved at a class
tariff rate of $9.20 per hundredweight minimum chargeable weight of
36,000 pounds.

Comparatively, the Thiokol Section 22 rate of $2.50 per hundred-
weight is a reduction of about 67 percent of the existing class rate
($7.62) while the Titan Section 22 rate ($8.24) is only a 10-percent
reduction of its class rate ($9.20). However, the minimum chargeable
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weight of 1,000,000 pounds for the Thiokol rate is almost 28 times
greater than the minimum chargeable weight of 36,000 pounds for its
class rate. The minimum of 40,000 pounds for the Titan rate is only
a tenth greater than the minimum of 36,000 pounds for its class rate.
Thus, any evaluation of a rate per hundredweight must be examined
with reference to the applicable minimum chargeable weight.

Our caleulations show that, when a set of SRM’s is shipped from
Ttah to Florida, the railroads will receive revenues of almost $60,000
or 1.9¢ per ton-mile. The Titan solid rocket motors will provide rev-
enues of about 94,000 or 5.1¢ per ton-mile. However, over the last 10
years only 50 Titan motors have been shipped, yielding about $348,000
in revenue per year. During the primary shipping years, 80 SRM’s
will be shipped annually, producing revenues for the railroads of over
$3 million a year. Thus, it can be concluded that although the rate
per hundredweight for the SRM’s is comparatively low, the expected
revenues over the life of the procurement are comparatively high.

In the course of its evaluation, the SEB asked the two prime Govern-
ment traflic managing agencies whether the Section 22 rate was reason-
able in view of the significant reduction from the corresponding class
rate. The substance of the replies was that it is not unusual for a
Section 22 rate to be 67 percent below its corresponding class rate.
Similarly, we believe that Settion 22 rates are essentially the same
rates that a conmercial shipper would receive in like situations under
commodity rates filed with the ICC.

Other factors were considered in our determination. For example,
Section 20(11) of the Interstate Commerce Act generally makes the
railroads liable for the full value of the commodities shipped. The
Section 22 rate to Cape Canaveral applies only when the released
value of the SRM’s does not exceed 50¢ per pound. The class rate
applies only when the carriers assume full liability. According to our
estimates, the value of the SRM’s is well above 50¢ per pound. .\ re-
duction in the carrier’s liability is a valid and necessary reason for a
reduction in freight rate.

Perhaps most significant is the fact that according to our caleula-
tions all the various Section 22 rates proposed by Thiokol yield a profit
to the carriers offering them. Based on ICC cost data, the Section 22
rate to Cape Canaveral is 125 percent above cost. Without making
any statement whether these profits are comparatively high or low,
we conclude that any statement to the effect that these rates are
unprofitable is without merit.

The Section 22 rates used by Thiokol can be canceled upon 30 days
notice. A 30-day cancellation provision is fairly standard with such
rates but it is unusual for any railroad to cancel rates if the traffic
for which they were offered still exists. Officials at Union Pacific, the
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railroad which offered the rates to Thiokol, represented to Thiokol
that they could not find any Section 22 cancellations for traffic that
still existed. They also stated they would support the same level of
rates in a commercial tariff if Section 22 was repealed by Congress.
Hovwever, it is noted that such new commercial tariff would be subject
to the provisions of the Interstate Commerce Act.

Many attempts to repeal Section 22 of the Act have been made in
the Congress since 1950. At present, three bills are pending. There is
no indication what action Congress may take.

Over the years, the position of the principal Government shippers
has been that rates offered under Section 22 are merely those rates
which any shipper would negotiate in similar circumstances, given
the volume and frequency of the Government’s shipments. Were
Section 22 not available, we believe, the Government would probably
be able to negotiate similar tariff rates, but the ability to obtain those
rates as quickly or retroactively, as is possible under Section 22, would
be lost since any new commercial tariff rate would be subject to the
provisions of the Interstate Commerce Act.

Within the framework of the Interstate Commerce Act, the ICC

can suspend tariff rates which are unjust or unreasonable, unjustly dis-
criniinatory, or which give undue or unreasonable preference or ad-
vantage, The term “destructive” is found in the National Transpor-
tation Policy, which precedes each of the four Parts of the Interstate
Cominerce Act. In that Policy it is stated :
It is hereby declared to be the national transportation policy of the Congress
to provide for fair and impartial regulation of all modes of transportation * * *
s0 administered as to * * * encourage the establishment and maintenance of
reasonable charges for transportation services without unjust discrimi-
nations, undue preferences or advantages, or unfair or destructive competitive
practices * * #,

Questions of a rate being “destructive” can be raised before the
ICC. However, since the landmark decision about Section 22 rates
before the ICC (Tennessee Products and Chemical Corp. v. Louisville
& Nashville R.R. Co., 319 1.C.C. 497 (1963), the ICC has taken the
position that it lacks power to suspend Section 22 rates as being unjust
or unreasonable, unjustly discriminatory, or giving undue or un-
reasonable preference or advantage. Thus, it is apparently the ICC’s
position that it lacks power to find Section 22 rates “destructive.”

A party may contend that Section 22 rates are too low in relation
to existing rates or to rates which non-(GGovernment shippers must pay.
And a party may contend that such rates require other shippers to
subsidize the Government’s traffic or subject competing carriers to
operate at an extreme disadvantage. Iowever, Congress, with the
enactment of Section 22, authorized the carriage of Government prop-
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erty free or at reduced rates. Only Congress has the power to modify
or repeal Section 22.

TRANSPORTATION COST ESCALATION

Having discussed the reasonableness of the basic rate, we turn to
the projection of the level of future freight costs to be incurred over
a 14-year period, from 1975 through 1988, which was a major problem
for the SEB. The RFP did not specify levels of escalation to be used
nor did the Board attempt to normalize the various levels proposed.

In its proposal, Thiokol stated it had escalated its transportation
costs at a rate of 214 percent per year for the finished SRM’s and 2
percent for all other parts and raw materials, The SEB adjusted
Thiokol’s proposed rate of escalation for the SRM’s from 214 percent
to 5 percent, but only for Increments 1 and 2. In so doing, the SEB
admits that it inadvertently failed to adjust Thiokol’s Increment 3
costs.

The SEB’s rationale for its adjustment of the Thiokol escalation
rate was that in evaluating transportation costs, it was determined
that the 214 percent per year escalation proposed by Thiokol was in-
sufficient. The SEB assumed that the economy in the long range during
Increment 8 would stabilize and that 214 percent per year in that time-
frame would be adequate.

It was felt that the negative effect of a transportation cost growth
greater than the SEB projected escalation of 5 percent would be pri-
marily an Increment 3 consideration and could be factored into the
competition for that increment. The SEB further relied on the follow-
ing: (1) the General Services Administration (GSA) uses a projec-
tion of 5 percent per year and, for its studies, anywhere from 4.5 to
5.2 percent; (2) the president of the Union Pacific Railrouad, which
offered the Section 22 rates, believes Thiokol’s use of 214 percent would
appear to “reasonably cover” increases through 1988 based on history ;
and (3) the Defense Contract Audit Agency took no significant ex-
ceptions o the proposed costs.

No informed source has been willing to provide us with a figure to
use in projecting transportation freight rate increases over the life of
this procurement. Certain Government officials involved in procure-
ment stated they had no experience with contracts of a 15-year dura-
tion. Most of their contracts were for only 1 year.

As far as historical increases in rail rates ave concerned, since 1944
(through December 31, 1973), there have been 28 general, or across-
the-board, increases in railroad freight rates which essentially have
applied to Section 22 rates. Qver the past 7 years, from January 1,
1967, to December 31, 1973, freight rates have increased an average
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of 5.6 percent per year. Over the past 15 years, freight rates have ex-
perienced an average increase of 2.7 percent per year. Since Decem-
ber 31, 1973, cumulative increases of 17.9 percent have been approved
by the ICC, including a 10-percent increase granted on June 5, 1974
(it should be noted that these increases occurred after the SEB evalun-
ation and the selection).

In the last 25 years, no year has had increases exceeding 17.9 per-
cent, However, 17.0 of the 17.9 percent is scheduled to expire in early
1975, although there is no assurance that the increase may not, be ex-
tended or even increased.

A further concern with Thiokol’s escalation was the fact that
Thiokol stated during the discussions that it would be cost-effective to
manufacture the SRM’s for launch from Cape Canaveral at an East
Coast site, such as its plant at Brunswick, Georgia, if the rate from
Utah to Cape Canaveral was increased from $2.50 to $3.94 per
hundredweight. According to Thiokol, an increase of that magnitude
was unreasonable, but if it appeared that the rate would be reached, it
could start construction to increase the size of its Brunswick plant as
late as July 1, 1980. Using a percent rate of escalation recommended
by Lockheed for Thiokol of 6 percent, the $5.94 rate would not be
reached until 1988, or the end of the SRM program.

Based on history, Thiokol appears to have understated its pro-
jected freight rate increases. The SEB increased the escalation rate
to 5 percent in the first two increments, but failed to consider the effect
that increase would have in Increment 3 and, thus, also failed to adjust
Increment 3 costs upward by about $6 million ($RY), which NASA
acknowledges.

While Thiokol may be able to hold its freight rate increases to below
the average of future general increases, given the possibilities of nego-
tiating lower rates, we believe there is at least $6 million ($RY) of
additional cost uncertainty related to its freight rates for the SRM
using the SEB’s 5 percent rate of escalation throughout the program.
This would also mean another $6 million ($RY) of additional cost
uncertainty for shipulents of the raw materials and parts for all three
increments.

Since the cost evaluation was performed on the basis of most prob-
able costs for the entire program, the impact of Increment 3 compe-
tition should not have been a consideration.

Accordingly, the SEB’s adjustment to Thiokol’s proposed transpor-
tation costs should reflect the $6 million ($RY) admitted error and
additional cost uncertainty should reasonably have been about $12
million ($RY). Although the SERB could have shown the $12 million
as an adjustment, we note that Lockheed claims that any escalation
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rise should impact upon cost uncertainty, rather than cost adjustment,
which NASA should have considered.

We observe that the SEB accepted Lockheed’s escalation rate appli-
cable to its water shipment of the finished SRM’s and refurbishable
hardware. Approximately 58 percent of proposed costs relate to barge
costs and 42 percent to railroad charges. While the Lockheed proposal
is silent as to its SRM escalation rate, we believe that 3 percent approxi-
mates what was used.

With respect to Lockheed’s base level barge rates, Lockheed based
its costs on a subcontractor’s bid—but adjusted that bid approximately
60 percent downward to compensate for change in construction site,
longer amortization period, and smaller operating crew. In response
to an SEB question, Lockheed submitted a letter from its proposed
subcontractor which stated in part, as follows:

Realize your best estimates are significantly less than our proposal dated
August 9, 1973, nevertheless, am willing to negotiate on the basis of 1972 dollars.

Lockheed did not state in its proposal what contractual arrange.
ment it would have with that subcontractor if it won the SRM contract.
Unlike Thiokol, which was proposing to use the ICC-regulated rail-
roads at rates required to be open to public inspection, Lockheed was
proposing a system based on an entirely new mode of transportation
for which we have no historical rate patterns.

While the proposed transportation would be interstate commerce,
the nature of the commodities to be shipped and its freedom from
meaningful competing modes of transport could possibly mean that it
would be exempt from ICC regulation. See 49 U.S.C. 903. Because of
these facts, there was no way to verify Lockheed’s proposed barge costs.
The SEB recognized this and made no adjustment.

Regulated water transportation charges have traditionally been set
at levels related to rail rates. Increases have also been related to rail
increases and have often been the same. Water carriers have encoun-
tered increases in operating costs comparable to those experienced by
the rail carriers. However, for the type of transportation Lockheed is
proposing, increases will be directly related to increases in barge con-
struction costs and crew and bunker fuel charges, which may or may
not bear any real relation to rail cost increases or regulated water car-
rier increases. Because of the lack of verifiable cost information, we
have no cost data to refute Lockheed’s base or escalated costs. Yet, we
believe the SEB should have found substantial cost uncertainty in this
area. We believe that, whatever the difference between what the poten-
tial supplier apparently proposed and what Lockheed adjusted that
to, should reasonably have been shown as an uncertainty on the record
at that time. That reasonably would have been several million dollars.
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ADDITIONAL TRANSPORTATION CONSIDERATIONS

The SEB made no cost adjustments or assessments of cost un-
certainty in relation to Thiokol’s need for (1) special, heavy-duty rail
cars, (2) shock-resistant shipping containers, or (3) a rail spur be-
tween the railhead at Corinne, Utah, and the Thiokol production
facility. We believe the Board was correct in not making cost adjust-
ments, but should have found some additional cost uncertainty.

Thiokol stated in its proposal that the railroads would provide the
necessary heavy-duty rail cars without additional cost. The SEB
verified this information with Thiokol which provided backup infor-
mation from the railroads involved. We believe the SEB was correct
in relying on the verification.

However, the SEB cited Thiokol for a weakness in failing to propose
shipping containers which would meet NASA’s RFP requirement to
use containers sufficient to resist railroad bumps and shocks. Thiokol
responded that the RFP requirements were excessively high and said
it would run a test with its SRM containers to substantiate that. The
SEB made no cost adjustment even though if the test proved negative,
the possible additional cost would be $950,000 ($72). The Board indi-
cated that this was an item for negotiation after award of the contract.
We believe the Board would have been justified in listing the $950,000
($72) as a cost uncertainty.

Thiokol also proposed that the railroad (Union Pacific) would build
a rail spur the 20 miles from the nearest railhead Corinne, Utah, to the
plant site. It stated that it had held discussions with the railroad about
the spur and the cost of construction was estimated at $3 million
($RY). When the SEB queried Thiokol about the rail spur, Thiokol
had the railroad respond directly to the Board. The president of Union
Pacific Railroad replied :

In January 1972, a group of our people visited Thiokol and discussed the
possibilities of Union Pacific constructing track to the plant site to accommo-
date the Space Shuttle program. We estimated the cost of building the railroad at
three million dollars. Any decision on the part of the railroad to construct the
industrial track at its expense would necessarily depend on the total industrial
development activity within the area and the award of the SRM Space Shuttle
program to Thiokol. However, we must see sowme progress in the development
phase before we make any investment for industrial trackage.

Let me assure you that Union Pacific is extremely interested in participating
in the Space Shuttle program. The Section 22 rates we developed for the program
provide us with an adequate profit, and while the railroad stands ready to
build the necessary industrial track, decision as to who will fund this project
depends on the future development of the industrial complex.

While there is no assurance that the railroad will build the spur,
Thiokol has offered as much substantiation as was possible at the time
of the proposal. Accordingly, we find no basis for cost adjustment, al-
though a cost uncertainty of $3 million ($RY) may have been appro-
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priate, since there is a possibility that Thiokol would have to fund
the spur.

The SEB found both of the proposed transportation plans suitable
for the planned procurement. Safety factors were considered and it
was agreed that the barge system presented fewer problems than the
rail system. Admittedly, rail transportation would subject the SRM’s
to the harshest transportation shock and vibration. Because the rail-
roads would traverse populated areas, the public along the rail routes
would be subjected intermittently to a substantial volume of potentially
Itazardous explosives. Although the SRM is classified as an explosive,
its greatest danger is fire, not explosion. Unlike the recent rail disasters
referred to by Lockheed which related to the explosion of Lombs in
California and Arizona, the SRM’s in a rail disaster would create a
large, fast-burning fire. On the other hand, if a disaster befalls Lock-
heed’s motorized barge, it would have a substantial impact on Lock.
hieed’s overall distribution system.

We believe both plans are satisfactory from the standpoint of safety
and no adjustments or assessments of uncertainty were necessary.

Thiokol’s proposed round trip transit times between the produc-
tion facility and launch sites were as follows:

To Cape Canaveral——22 days (7 days each way and § days for

on/oft loading)
To Vandenberg—7 days (1.5 days each way and 4 days for on/
off loading)

The SEB’s refurbishment and product support panel considered the
transit time of 7 days between Utah and Cape Canaveral very opti:
mistic. It felt that 12 days each way was more realistic. Thus the round
{rip time is 32 days. Plotting the transportation time required agains
the number of additional cases which would be required. the panel
cstimated a requirement for two additional sets of case containess
(eight containers total). The SEB authorized an adjustment and in-
creased Thiokol’s proposed charges to cover this.

Three of the four rail carriers who were party to the original
Section 22 route (Union Pacific to Kansas (lity, Missouri; Missouri
Pacific to Memphis, Southern to Jacksonville; Florida Kast Coast
to Titusville, Florida) told the SEB that a transit time of 7 to 9 days
was realistic. Missouri Pacific, the fourth carrier, indicated that 4t
hours over its routes was expected. Since the Missouri Pacific route is
only 539 of the total 2,606 miles between Corinne and Titusville, with-

ut adding the highway mileage to and from railheads (approximately
22 and 14 miles, respectively), the 7 to 9 transit day times appear to be
slightly optimistic. However, Union Pacific said the 7 to 9 transit day
times were based on an October 1972 test simulating the anticipated
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SRM weights and dimensions. Since Missouri Pacific’s 46 hours were
included in that time, we believe 7 to 9 days between the railheads was
a reasonable, though somewhat optimistic, estimate.

At the present time, there are 14 other possible routes in the Utah
to Florida Section 22 quotation. We do not know what transit times are
possible on those routes. Because the SEB increased the round trip
transit time for Thiokol, the SEB adjusted Thiokol’s case require-
ments by eight. Upon review, we find the transit times estimated by
Thiokol were reasonably accepted by the SEB. The SEB did not add
the costs for transportation of the additional eight cases due to a
previous overadjustment in the number of cases required.

Another part of the Space Shuttle hardware is the external tank.
The contract for the tanks has been awarded by NASA to Martin-
Marietta who will manufacture them at MAF. NASA will provide the
transportation of the completed tanks to the launch sites.

Although NASA’s preproposal transportation study had recom-
mended the initiation of a transportation cost study for integrating.
external tank and SRM transportation requirements if the selected
SRM production location was accessible by water, the RFP contained
no statements about the possible savings of co-shipment. There was no
indication that NASA would compute savings in external tank trans-
portation with the SRM procureinent in its evaluation.

In its proposal, Thiokol stated it had examined transportation by
barge from the Gulf Coast and Mississippi River and found that it
was entirely feasible to deliver loaded SRM’s to MAF or MTF for
carriage by barge to Canaveral. It felt that co-shipment with the tanks
might be cost-effective, but presented no cost savings data.

Lockheed based its cost proposals on the co-shipment feature. Lock-
heed’s barge costs were proposed at 50 percent of its actual costs, with
the other 50 percent shown as a savings to the Government for not
having to provide all the external tank transportation. The SEB ac-
cepted the data and credited Lockheed with its proposed savings to
the Government of about $10 million. In addition, the SEB performed
a sensitivity analysis wherein it was presumed that all SRM costs
associated with external tank co-shipment or $10 million were elim-
inated.

If the external tanks are not shipped with the SRM’s, there will be a
substantial additional cost. However, the SEB cited no basis in its
reports to judge what those additional costs would be. To have given
Lockheed credit for savings related to the tank transportation when
the RFP did not ask Thiokol or any of the proposers to offer a plan to
minimize the total transportation costs of the two procurements was
questionable. Lockheed claims that the additional $10 million credited
in the sensitivity analysis should have been included as a further re-
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duction in its most probable costs. Furthermore, Lockheed believes
that an additional $6 million savings would accrue to the external tank
program based on the Government’s estimated costs.

NASA's treatment of the Lockheed plan for shared transportation
of the SRM’s and external tanks was inconsistent. The SEB’s own
evaluation gave partial credit for such savings but, for no apparent
reason, considered potential additional savings in a different manner.
In our view, Lockheed should have received credit in its most probable
cost for either all definable savings or none at all. Since the decision
as to how the external tanks will be shipped has not been made and
therefore, its cost is uncertain at present, it is difficult to quantify what
penalty Lockheed suffered from NAS.\A's failure to credit full savings
to its shared transportation plan. Our estimate closely parallels the
T.ockheed estimate of $16 million. But even attempting to estimate
what actual savings might occur is extremely speculative. This is so
because NASA's estimate of external tank transportation cost was
made in March 1973 before either the external tank or SRM RFP's
were issued. It is conceivable that the NAS.\ estimate relied upon by
Lockheed for full savings credit might be revised substantially prior
to the actual shipment of any external tanks if Lockheed is awarded
the contract. Also, in fairness, the ground rules for competition did not
provide for factoring savings on the external tank into the SRM most
probable costs.

In view of the above, we believe that Lockheed should have received
appropriate credit for external tank savings as a positive cost uncer-
tainty keeping in mind that NASA’s actions mnight very well be viewed
as an unwarranted positive adjustment to Lockheed’s proposal and an
undue reliznee upon a proposed cost savings.

CONCLUSION

We believe the SEB correctly took a conservative approach in
making several relatively small cost adjustments. We found only
one major error in mathematies, a failure to adjust Thiokol's escalated
costs properly. The SEB did assess greater cost uncertainty against
the Thiokel proposal than the Lockheed proposal, but the amounts
were insignificant. Were the SEB to reevaluate the transportation area,
we donbt that any major differences would be uncovered from what it
had originally done, except perhaps in a new approach to evaluating
shared external tank/SRM transportation costs.

Railroad charges are subject to the Interstate Commerce Act while
barge charges are probably free to float subject to agreements between
the parties involved. Because of the difference, there appears to be no
overriding reason to have normalized escalation here.
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We believe NASA could have more adequately evaluated the SRM
transportation costs if it had either examined these costs together with
the costs for shipping the external tanks, or totally rejected any refer-
ence to the shared tank transportation costs. As it vurned out, the
SEB essentially accepted each proposal. Lockheed was given the bene-
fit of a savings for sharing costs with the tank shipments even though
there was no firm RFP statement providing for evaluation of these
savings.

We believe the freight rates proposed by Thiokol were reasonable
and properly accepted by the SEB, notwithstanding that they were
Section 22 rates subject to a 30-day notice cancellation provision. Our
bases of finding are that: (1) the rates were actually negotiated and
agreed to between Thiokol and the railroads; (2) the type of traffic
proposed has generally moved on Section 22 rates; (3) the volume
and frequency of the proposed traffic justifies lower than existing or
comparative rates; (4) the railroads have been considered reliable
in the past in offering and maintaining reasonable rate levels; and (5)
using available cost information, all the proposed Section 22 rates
are compensatory.

We believe the costs proposed by Lockheed, particularly the barge
transportation costs, were somewhat less certain than Thiokol’s. This is
because: (1) there was no agreement in the proposal between Lock-
leed and the potential subcontractor as to the anticipated costs; (2) the
proposal did not state what contractual arrangement Lockheed would
have with the potential subcontractor; (3) the potential subcontractor
has no record, to our knowledge, of offering or maintaining any freight
rates to the Government; and (4) there is no historical cost data to
evaluate the proposed costs since no barge of the type proposed exists
in the U.S. fleet today. Despite an after-the-fact concurrence with
Lockheed’s reduction of the subcontractor quote, there is no guarantee
that Lockheed’s potential subcontractor will agree to the changes Lock-
heed proposed much less maintain them when shipments are actually
made.

In the matter of escalation of transportation costs, using history as a
guide, we find Thiokol’s escalation basis not unreasonable for purposes
of the most probable cost evaluation. However, recent increases in
freight rates, since the proposal was submitted, have been far above
the average past increases. Yet, there is no assurance that over the 15
years of the procurement, the average as proposed will not be met.
Nor is there any assurance that history will prove reliable. Lockheed’s
proposed escalation of transportation costs was not clearly stated. Be-
cause the actual basis of charges has never been firmly established, no
escalation factor could be applied with certainty.
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Lockheed's evaluated $36 million ($RY) transportation advantage
in most probable costs resulting from utilization of water transporta-
tion at the proposed location of its production facility in the Southeast
closely approximates our conclusions. We did find further areas \\:11(!1‘0
we might have assessed additional cost uncertainties against Thiokol
and favorable and unfavorable cost uncertainty to Lockheed. However,
we do not helieve that the net uncertainty from our evaluation would
serve to call for a conclusion on our part of unreasonableness in the
transportation evaluation by the SEB.

LABOR RATES

Lockheed challenges the SEB's labor rate evaluation maintaining
that a penalty was assessed against it of $21.1 million ($RY') in direct
labor costs and an additional $20.4 ($RY) when overhead and general
and administrative (G&A) rates are applied for a total of §i1.5 mil-
lion ($RY). Lockheed states the major issues are that the SKB (1)
questioned Lockheed labor rate survey data in the Gulf (‘oast area
(Mississippi and Louisiana), (2) incorrectly determined its starting
composite labor rate, (3) used an arbitrary method for adjusting
post-1975 labor rates, and (4) failed to decrease Lockheed’s overhead
and G&A rate to account for the upward adjustments in its direct
labor costs.

The GAQ review found that the total adjustment for Lockheed was
well below $11.5 million ($RY). Lockheed’s total claimed penalty
analysis was based on several incorrect assumptions derived from the
NASA report.

A short explanation of how labor rates were developed and proposed
18 necessary to fully understand the issues raised by Lockheed. (lom-
posite labor rates were shown in Lockheed’s and Thiokol's proposals
for Increments 1 and 2 as required by the RFP. Lockheed proposed
seven composite direct labor rate categories (e.g., engineering and
operations). each of which included direct hourly and direct salary
rates. The individual rates were weighted to reflect the number of
hourly and salaried personnel and their varions individua! rates in-
cluded in each composite rate. Thiokol proposed four ategories of
composite direct labor rates.

Lockheed developed its proposed composite labor rates by (1) con-
ducting a survey of hourly rates in the Mississippi-Louisiana area
where its production sites were to be located, (2) assembling the sur-
vey data into labor categories it planned to use, and (3) adding to the
hourly rate, through weighting described above. the rates for salaried
personnel it planned to transfer from California to the Gulf (‘oast
area in 1975 for the duration of the program and the rates for salaried
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personnel it planned to hire in the Gulf Coast area. Lockheed included
factors in its calculations to reflect the changes in the labor force and
escalation of rates for each succeeding year of the program.

Thiokol developed its composite labor rates from its historical data
and projected it over the succeeding years of the program using es-
calation factors.

It is important to point out that Lockheed planned on a facility
dedicated to the SRM program whereas Thiokol planned to use a fa-
cility housing other solid rocket motor programs. Under these condi-
tions, Lockheed’s labor costs are considered direct and are included
in the composite labor rates. In Thiokol’s case, a significant percentage
of labor cost is considered indirect—chargeable to several contracts—
and is not included in the composite labor rates. These differing cir-
cumstances tend to increase Lockheed’s composite labor rate and reduce
Thiokol’s composite labor rate. However, the differences tend to be
balanced in the total program costs since Lockheed’s indirect labor
cost is excluded from its overhead cost while Thiokol’s overhead. costs
include indirect labor cost.

LOW MISSISSIPPI-LOUISIANA HOURLY LABOR RATES

We examined statistical data from the Bureau of Labor Statistics
(BLS) and the basis for Lockheed’s and Thiokol’s proposed rates.
The BLS statistics for Louisiana and Mississippi (Lockheed’s pro-
posed sites for the SRM) and Utah (Thiokol’s proposed site) show the
following average, state-wide hourly rate for employees working on
transportation equipment which includes guided missile and space
vehicle propulsion units and propulsion unit parts:

1972 1973
Mississippi $3. 86 $4. 03
Louisiana 3.80 4.16
Utah 4.39 4. 46

Using the above combined Mississippi-Louisiana figures for 1972-73
the average rate would be $3.96 per hour. or Utah, it would be $4.43,
or 47 cents higher than Mississippi-Louisiana.

The GAO review also included an examination of Lockheed’s sur-
vey data for hourly employees for the Mississippi-Louisiana area and
Thiokol’s actual hourly rates for about the same period of time which
substantiates, within an acceptable range, the published BLS data.

Regarding the MTTF area labor rate survey conducted by Lockheed,
DCAA stated, “The exact use of the data obtained by the contractor
could not be determined as no documentation was maintained demon-
strating the weight given to the various inputs.” According to DCAA,
the contractor stated that the information was used subjectively to ar-
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rive at the proposed rates for the Gulf Coast area. As discusset‘i helow,

GAOQ believes that, even with the survey information provided by

Lockheed in its April 9 submission, the SEB could not have deter-

mined the extent to which Lockheed used this data in developing its

proposed composite rates.

LOCKHEED’S PROPOSED COMPOSITE LABOR RATES
FOR 1975

According to NASA and DCAA, Lockheed’s method of computing
proposed composite labor rates contained a mathematical error which
distorted the starting composite labor rate Lockheed applied after
relocation at the MTF in 1975 and the remaining composite labor
rates over the life of the program. DCAA detected the error during
its review of Locklieed’s proposal. DCAA discussed the error with
Lockheed’s cost analysts and computer programmer to obtain clarifi-
cation of the method Lockheed used in developing the proposed com-
posite labor rates. The company representatives, according to DCAA,
stated that Lockheed's niethod was not incorrect. DCAA, after cor-
recting the mathematical errvor in Lockheed’s formula did not recom-
mend its use because of defects in the formula’s underlying assump-
tions. Therefore, the SEB did not use the formula. Instead the SEB
used IDXCAA-reconimended 1974 composite rates based on the (ali-
fornia facility reduced by 10 percent to reflect lower labor rates in the
Gulf Coast area. In this way, the 1975 composite direct labor rates
were established for Lockheed.

GAO conducted an analysis in conjunction with Lockheed as to the
busis for its proposed direct labor costs. Several errors were detected
" in Lockheed’s calculations with respect to its composite labor rates
which indicated that its lubor costs should have been higher. After
discussion, Lockheed, in a document submitted to (+AQ, recalculated
the direct labor costs that appeared in its proposal. The recalculation
resulted in a correction of those costs upward by an amount consider-
ably greater than the SEB’s adjustment to Lockheed's proposal. Tf
the SEB had evaluated Lockheed's labor costs consistent with the
Lockheed recalculation, the SEB may well have increased Lockheed’s
most probable cost by about $15 million ($RY). In providing GAO
with its direct labor cost, Lockheed essentially corrected the DC'AA
discovered defects in its labor rates formula.

During our review, the SEB personnel involved in the evaluation of
Lockheed’s labor cost said, and we verified, that the error detected by
DCAA during its review caused Lockheed’s quoted composite labor
rates to be low (understated). In its evaluation, the SEB found that
Lockheed had higher composite direct labor rates than Thiokol.
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We note that the labor rates for the salaried personnel Lockheed
would transfer from California to MTF were based on 1973 rates for
similar job categories at Lockheed’s California facility. Also, Lock-
heed’s proposed composite rates apparently include salaried personnel
receiving higher salaries than proposed by Thiokol. In addition, as
noted above, a significant percentage of Thiokol’s labor costs are not
included in its composite labor rates. While Mississippi-Louisiana
hourly labor rates are lower than comparable rates in Utah, and Lock-
heed properly estimated these rates, the combination of the above fac-
tors support the SEB’s conclusion that Lockheed’s composite direct
labor rates are higher than Thiokol’s.

LOCKHEED’S POST-1975 COMPOSITE LABOR RATES

Lockheed alleges the SEB’s method of adjusting post-1975 com-
posite labor rates is arbitrary, stating:

The correct procedure is to build the composite rate from its elements treat-
ing escalation, staffing changes, and starting rates for new hires independently.
Lockheed used this approach, but made an error in application in the proposal
costs. The Lockheed Best and Final Offer was correct, however, and did not
contain the application error.

DCAA reviewed Lockheed’s proposed composite rates and deter-
mined them to be incorrect because of an error in the formula Lock-
heed used to establish the 1975 and post-1975 rates. If the SEB had
used the Lockheed formula as corrected by DCA A, the resulting rates
after 1975 would significantly increase Lockheed’s composite labor
rates, and, therefore, labor costs. Also, Lockheed’s best and final offer
did not correct the error as alleged since the composite labor rates
quoted rematned the same.

The SEB had two alternatives, either utilize the composite labor
rates proposed by Lockheed determined by IDCAA to be in error, or
establish new composite rates from the best information available
from DCAA. The SEB chose to rely on DCAA to establish the start-
ing point for purposes of applying escalation (NASA’s term used in
the evaluation—see the above discussion on escalation) of 5 percent as
proposed by Lockheed and modified downward for staffing variances.

LOCKHEED’S OVERHEAD AND GENERAL AND AMINIS-
TRATIVE COSTS

Lockheed states that when the SEB adjusted its direct labor costs up-
ward, the SEB applied the same overhead and slightly adjusted G&A
rates to the new higher labor costs. Lockheed contends the SEB’s posi-
tion represents an incompatible set of conditions in that if Jabor costs
are increased, overhead and G&A rates must be decreased.
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In this regard, it is claimed, the increased labor cost would not affect
certain fixed overhead costs (taxes and insurance); therefore, the
method employed by the SEB resulted in a cost penalty to Lockheed
of $20.4 million ($RY). The SEB did, in essence, apply the Lockheed
proposed overhead and G&A rates, which were approved by DCAA, to
Lockheed’s adjusted direct labor cost without adjusting the rates
downward.

Lockheed’s contention is supported by accounting principles. How-
ever, Lockheed’s proposal did not contain sufficient data from which
new lower overhead and G&A rates could be developed to the adjusted
direct labor cost. Moreover, although Thiokol’s proposal did furnish
information to adjust Thiokol’s overhead and G&A rates, the SEB, to
keep the proposers on a comparable basis, did not reduce Thiokol’s
rates to reflect the increased direct labor costs. The procedure employed
by the SEB was consistently applied to all proposers.

THIOKOL’S COMPOSITE LABOR RATES

With respect to Thiokol's labor rates, the SEB essentially adopted a
DCAA audit report. DCAA reviewed proposed labor rates and sup-
porting historical data, evaluated the reasonableness of the escalation
percentages, and took no exception to proposed labor rates for In-
crements 1 and 2. Based on the DCAA report, NASA accepted
Thiokol’s proposed labor rates through 1975.

DCAA reported to the SEB that Thiokol used a 5-percent rate of
escalation for 1973. The DCAA resident auditor further said the pro-
posed labor force stabilizes in 1979 for the balance of the SRM pro-
gram, and, in a stable employment atmosphere, 5 percent had been
experienced by Thiokol. Thiokol from 1976 forward used a 214 per-
cent escalation, but DCAA recommended escalation of from 4 to i per-
cent annually. The SEB, based upon the DCAA audit report, increased
to 5 percent Thiokol’s labor escalation rate from 1976 forward. With
respect to Thiokol’s overhead and G&A, the SEB accepted the rates as
proposed and approved by DCAA.

CONCLUSION

Although Lockheed’s contentions and GAO findings thereon could
be elaborated, it is sufficient to state that the Gulf Coast area hourly
labor rates are lower than those in Utah. However, the effect of these
lower hourly rates are more than offset by Lockheed’s inclusion in its
composite labor rates of higher paid salaried personnel and by Lock-
heed’s election to charge these salaried rates to direct rather than in-
direct labor costs.
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Under these circumstances and in light of Lockheed’s errors in its
proposal, the SEB’s use of its own techniques to estimate Lockheed’s
labor cost based, in part, on Lockheed’s historical data, was not
prejudicial to the firm. In any event, the SEB’ adjustments were
significantly lower than alleged by Lockheed and also lower than
Lockheed’s recalculated labor costs developed during the latter part
of our review.

LABOR HOURS

Lockheed claims that substantial cost savings result from its pro-
posed facility approach to perform the SRM contract. Lockheed pro-
posed to construct a new facility tailored specifically to the design, size,
and scale of the SRM and designed to achieve maximum plant effi-
ciency. Thiokol proposed to use its existing Wasatch Division and
nearby Government-owned facilities. Because of its facility approach
and proposed SRM design, Lockheed contends that manufacturing
labor hours for each motor will be substantially less than required by
Thiokol. Specifically, Lockheed cited the larger mixers proposed for
propellant formulation and the fewer casting segments of the Lock-
heed SRM design, and concluded that Thiokol would need at least 2.9
million labor hours more than Lockheed for propellant processing,
motor finishing and inspection. Using an estimate of an average laubor
rate for Thiokol, which is higher than that proposed for the Gulf Coast
area, Lockheed computed a cost savings of about $48 million ($RY)
resulting substantially from the larger mixes and fewer segments.

In its facility evaluation, the SEB found no overriding quantifiable
advantage to be gained from Lockheed’s “tailored” facilities. Although
Lockheed received significant credit for its facility approach in mission
suitability scoring, the SEB concluded that both Iockheed and
Thiokol were effective in minimizing labor hours. The SEB found that
labor hours for deliverable SRM’s was about equal for the two propos-
ers and concluded that Thiokol had effectively overcome any inherent
limitations in its older facility. Although Lockheed requires fewer
mixes due to its larger mixers, Thiokol’s mix cycle is shorter. The 14,500
pound mixer proposed by Lockheed requires a propellant mix cycle
of 90 minutes while the smaller mixers proposed by Thiokol require
only 75 minutes. NASA points out that, although the Lockheed design
contains fewer casting segments, it contains more case segments. Case
segments are combined into a casting segment for the propellant proc-
essing operations. For example, the Lockheed design includes 9 case
segments which are combined into 3 casting segments for propellant
processing. In summary, NASA stated that the Iockheed approach
concentrated on achieving greater mechanization of line operations and
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standardization of the casting segments, while Thiokol concentrated
on decreased time lines and plant flow times, fewer case segments, and
high plant utilization.

Direct and support labor hours for SRM manufacturing tasks
which are an issue in this protest constitute about one-third of the
total proposed labor hours, and tasks encompassed by these labor hours
are performed almost completely in-house by both parties.

Both Lockheed and Thiokol prepared detailed manhour estimates
for each task to be performed and applied learning curves to reflect
the efficiency to be gained from repeated performance of the same
tasks. In addition, Lockheed estimated some tasks using “crew sizing”
techniques. Labor hours estimated from the “crew sizing” techniques
are a function of preestablished equipment capabilities, the mumber
of operators required, and cycle time. Historical experience with
manufacturing solid rocket motors was used subjectively by hoth
proposers to substantiate their manhour estimates and learning curves.

At the SEB’ request, the Thiokol Air Force Plant Representative
Office (AFPRQO) conducted a review of part of Thiokol's support for
direct labor hour estimates. The AFPRO report states that, even
though the historical data was accurately presented, labor hour pro-
jections were made mainly using judgmental estimates and historical
data to test the reasonableness of the projections. Thé AFPRO also
compared the estimate of overall labor hours for the SRM with
Thiokol’s previous labor hours incurred in Fiscal Year 1972 on the
Minuteman solid rocket motor program. AFPRO concluded that,
although the proposed labor hours were tight, the SRM could prob-
ably be produced for the hours proposed.

A similar evaluation of Lockheed’s proposed labor hours was not
performed. Instead, the SEB relied on its technical evaluators.

In our view, uncertainties exist in the labor hours proposed by both
proposers because the estimates necessarily included subjective judg-
ments. In addition, in its best and final offer, Lockheed substantially
reduced its proposed labor hours without significant substantiation
and did not relate the reductions to the work to be performed. The
“tailored” facilities, including the larger propellant mixers proposed
by Lockheed, have not yet been built and therefore resultant eflicien-
cies are speculative.

Despite these uncertainties, the SEB’s acceptance of lahor hours
as proposed by either Lockheed or Thiokol was not unreasonable.
Both proposers used different estimating methodologies to arrive at,
expected labor hour totals and we were unable to independently verify
the accuracy of either projection. The proposals presented a complex
assortment of differing designs, efficiencies, and facility approaches
and were substantiated to some degree with historical data. Although
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the varying degrees to which the SEB attempted to verify the respec-
tive proposers’ labor hours may have increased the cost uncertainty,
examination of the records showed that no prejudice inured to Lock-
heed from the SEB’s evaluation. In our view, the SEB probably
should have questioned Lockheed’s significant learning curve reduc-
tion in the best and final offer. Lockheed supported the reduction by
references, without further substantiation, to supposed lower learning
curves achieved on its small solid rocket motor program and two larger
solid rocket motor programs of other companies.

Lockheed maintains that the SEB should have normalized all pro-
posers to Thiokol’s acceptable schedule risk plan, including a 7-day
work week. Lockheed’s schedule was based on a 5-day work week. We
believe Thiokol took this approach to overcome the relative limitations
in its older facility. To credit I.ockheed with tke Thiokol approach
would have no more credence than transfusing, for example, Lock-
heed’s proposed use of larger mixers to Thiokol and evaluating both
proposers on that basis. Qur review has shown that the SEB con-
sidered the schedule risks of both proposers and we have no basis to
question the SEB’s acceptance of either production schedule.

NOZZLE COSTS

Lockheed asserts it was prejudiced by numerous SEB errors in
evaluating estiinated nozzle costs of the two proposals.

Lockheed contends that Thiokol’s proposal costs should have been
adjusted upward to reflect the real possibility that Thiokol would have
to convert from low cost nozzle ablative material to conventional,
higher cost ablative material. The SEB did make such an adjust-
ment. While the exact amount of the adjustment may not be stated,
we believe that this adjustinent would fall within a range acceptable
to the protester.

As to the SEB’s alleged failure to utilize the Lockheed best and
final offer in adjusting nozzle costs, the SEB did, prior to best and
final offers, increase Lockheed’s nozzle costs, in part, by $14.63 million
($RY) to account for a misapplication of the learning curve for refur-
bished nozzles. However, upon receipt of Lockheed’s best and final
offer, the SEB subtracted its $14.63 million ($RY) figure from Lock-
heed’s adjusted costs because Lockheed corrected the error and in-
creased its best and final offer by $14.63 million ($RY). Thus, the
SEB utilized only the nozzle adjustinent figure stated in the Lockheed
best and final offer.

Lockheed contends that the SEB failed to take into account sug-
gested potential savings related to shifting manufacture of the nozzle
from the subcontractor’s plant in California to MAF after Increment
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1. The Lockheed best and final offer suggested a reduction of $19.1
million ($RY) for this relocation, and, in its April 9 submission,
Lockheed claimed an additional $6.9 million ($RY) reduction because
proposed facility construction at the subcontractor's plant would not
be required if the nozzle were manufactured at MAF.

The GAQO review found that Lockheed’s best and final offer did
not formally propose nozzle production at MAF, but merely listed
this plan as an option for cost savings which NASA should accept.
Tockheed acknowledged that such a shift would require NASNA ap-
proval in that the assignment of sufficient floor space at MAFK was pre-
requisite to any such move. We further note that Lockheed did not
include any additional costs to be incurred in nozzle fabrication reloea-
tion from California to MAF after Increment 1.

The SEB was presented the best and final effer on October 15, 1973,
just & days prior to the final cost evaluation. It contained an optional
approach which was contingent on the availability of floor space at
MAF and NASA headquarters assignment of this space to Lockheed;
it did not provide a complete assessment of, or support for, the sug-
gested savings. The SKB did not accept the potential reduction because
of uncertainty of space availability, uncertainty of cost savings, and
time constraints.

NASA PRD No. 70-15 (Revised) states that “The contracting officer
shall give each offercr a reasonable opportunity (with a common cut-off
date for all) to support and clarify its proposal. An offeror may, on its
own initiative, revise its proposal and make corrections or improve-
ments until the established cut-oft.”

We do not take this to mean, however, that the ageney does not have
the discretion to terminate evaluation of a proposal at some point
subsequent to the common cut-off which is reasonable under the cir-
cumstances. In an analogous situation in B-176311(2). Oetober 26,
1973, our Office concurred in an ageney’'s decision not to reopen nego-
tiations upon receipt of an alternate design proposal in a proposer’s
best and final offer which contained inadequate data. Similarly, in the
instant case the SEB was not required to evaluate a completely new
alternate approach proposed in Lockheed’s best and final offer since
(1) Lockheed had presented insufficient information relative to the
quantumn of savings; (2) the savings were contingent on the avail-
ability of floor space at MATF and assignment of that space by N.ASA
headquarters; (3) the Lockheed potential savings would have had to
be reduced by the cost of retooling, requalification, moving expenses,
retraining, etc., none of which were readily quantifiable; and (4) there
existed substantial time constraints.
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Lockheed believes the SEB should have adjusted Thiokol’s costs up-
ward by at least $23 million ($RY') to account for Thiokol’s need to
eventually buy the nozzles since Thiokol’s proposal to fabricate noz-
zles in-house represented a development of new expertise. Lockheed’s
nozzle contention relative to the Thiokol decision to fabricate its
nozzles in-house is addressed below where we conclude that Thiokol
is not developing new expertise. In view of our conclusion, no basis
exists to hold that such an adjustment should have been made.

MISSION SUITABILITY EVALUATION

In the mission suitability evaluation, both Lockheed and Thiokol
were given ‘“very good” adjective ratings on point scores of 714 and
710, respectively, out of 1,000 points. According to the selection state-
ment, the SSO noted that the mission suitability scoring resulted
essentially in a standoff between Lockheed and Thiokol. The state-
ment further states that “Iockheed’s main strengths were in the tech-
nical categories of scoring, while they trailed in the management areas.
Thiokol led in the management areas but trailed in the technical areas,
# % #2 The SSO concluded that “the main criticisms of the Thiokol
proposal in the Mission Suitability evaluation were technical in nature,
were readily correctable, and the cost to correct did not negate the
sizeable Thiokol cost advantage.”

Lockheed claims its superiority in the mission suitability evalua-
tion was greater than the scoring indicates and should have been deter-
minative of award. Lockheed alleges that defective evaluation pro-
cedures improperly reduced Iockheed’s superiority and resulted in the
SEB’s determination that the two proposers were essentially equal.
It is claimed Lockheed should have been selected because of its superi-
ority, particularly in view of the uncertainty of costs as evaluated
by NASA. Lockheed’s superiority in mission suitability is said to have
been minimized by (1) an improper and unfair design correction
process, (2) granting credit to Thiokol for proposal concepts that
did not conform to the RFP, and (3) improperly considering a cost
factor-—early year funding—in the management evaluation.

IMPROPER AND UNFAIR DESIGN CORRECTION PROCESS
CONTENTION

Lockheed contends that the NASA design evaluation procedures im-
properly provide for design correction which vitiates competition.
The design correction procedures, it is contended, eliminate the neces-
sity for each competitor to respond to those technical deficiencies in its
proposal noted by the agency since the SEB design team (1) identified
design weaknesses; (2) proposed methods of curing the weaknesses
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and; (3) submitted these proposals to both the manufacturing and cost
teams for assessment of the total cost impact of the correction.

As stated above, one of the SEB design team’s function was to ferret
out and note design weaknesses, propose methods for their correction,
and refer these matters to the manufacturing team for an estimate of
the mnanning and material required to correct each deficiency. The sith-
. sequent data was sent to the cost team for application of labor rates,
overhead, material costs and escalation factors as required. The result-
ing proposed cost adjustment was then presented to the SEB for
approval and if approved, was integrated into the proposer’s cost tabu-
Iations. NASA PRD No. 70-15 (Revised) requires the SEB to report
to the SSO the Board’s estimate of the potential for correction of the
principal weaknesses identified and “the Board’s estimate of the
approximate impact on cost or price that will result from the elimina-
tion of correctable weaknesses during negotiations after selection.”

Lockheed contends that when applied to a design-deficient proposal
such as Thiokol’s the process puts “NASA expertise to work in behalf
of Thiokol.” Lockheed further alleges that “The contract NASA had
in mind when it selected Thiokol is materially different from the con-
tract proposed by Thiokol.” Specifically, Lockheed points out that
NASA’s own reasons for not pointing out design weaknesses during
oral or written discussions prior to selection were to eliminate the
following undesirable results:

(a) the design correction process results in a leveling process

(b) the proposals as finally evalnated become combinations of
efforts of the offerors and the Government

(c¢) independent efforts as the determining factor in the com-
petition are discouraged and diluted

(d) actual or suspected technical transfusion result

(e) there is an obliteration of technical distinctions with a re-
sulting unrealistic emphasis on cost estimates as the decisive
factor.

As we stated in B-173677, March 31, 1972, at page 31, the manner
of complying with the statutory requirements for discussions in
competitive negotiations, set forth in 10 T.S.C. 2304 (g), is primarily
a matter of judgment for determination by the ageney, and that deter-
mination will not be questioned by our Office unless clearly arbitrary
or without a reasonable basis. Therefore, as there is no contention as
to the unreasonableness of NASA’s determination not to have dis-
cussions of design deficiencies, we will confine ourselves to an examina-
tion of the administration of the NASA design corvection process.
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It is implicit in the arguments set forth by Lockheed that there
has been some NASA input into correcting Thiokol’s proposed design.
Specifically, Lockheed claims that Thiokol could not have been selected
without the NASA process of “conceiving and evaluating design
corrections.”

The SEB design team had the primary task of reviewing each
offeror’s proposal for suspected design strengths and weaknesses and
the additional task of proposing methods to correct any definiencies
found. A distinction must, however, be drawn between these functions.
First, each specific design strength and weakness, and the relative
magnitude of it, was reported by the design team to the SEB as an
aid in numerically scoring the proposals in the design area. It should
be noted that no SEB-corrected design features were submitted to
the SEB for scoring since only the proposals together with the design
team’s listing of each proposer’s independent design strengths and
weaknesses were used in the SEB design evaluation. Furthermore,
the impact of the design team’s second function-—design correction—
went ultimately only to cost adjustment—both directly (e.g., where
additional material is required) and indirectly (e.g., where an addi-
tional manufacturing step is required to effect the change indicated as
necessary by the design team).

The cost proposal of each of the proposers was adjusted for each
design deficiency. Certain deficiency corrections resulted in a decrease
in the proposer’s cost. This generally occurred where the proposer
had included in its design greater safety margins than the SEB
deemed reasonably required. However, the more usual impact of pro-
poser deficiency corrections was to increase proposed costs.

Lockheed asserts that, under the narrative rating system, Thiokol
should have been given either a rating of fair or poor in design due
to major design shortcomings. In this regard, the Source Evaluation
Plan sets out the following :

FAIR—This rating should be assigned to a proposal that is marginal in meet-
ing RFP requirements. The proposal contains areas of unsatisfactory features
although weaknesses can probably be improved during negotiations. Strengths
in other areas do not offset these weaknesses.

POOR-—This rating should be assigned to a proposal that contains major
unacceptable features which could be expected to provide considerable difficulty
to correct during negotiations, if at all.

Additionally, the Source Evaluation Plan provided that a proposal
which contained major technical or business deficiencies, omissions or
out-of-line costs may have been considered unacceptable prior to final
evaluation. In that event evaluation could be discontinued.

Lockheed asserts that the SSO’s selection statement establishes that
the Thiokol design deficiencies were major and not readily correctable.
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The pertinent portion of the statement says:

The Thiokol case design met the general SRM requirements; however, the
cylindrical segment [for alternate water impaect loads] was close to the npper
limits of size capability of the case fabricator. The nozzle design inclnded ablative
materials not currently developed or characterized. This offered potential savings
in program cost, but with attendant techmical and program risk. An expanded
characterization and development program wonld be required. The thickness
of thie nozzle material was insufficient to meet required safety factors and thus
degraded reliability. The ammount of material required to correct the deficiency
was snbstantial and the deficiency could require a redesign of the metal portions
as well as the ablative portions. The design was complex and would contribnte
to diffienlty in mannfacturing. The Thiokol motor case joints ntilized dnal O-rings
and test ports between seals, enabling a simple leak check withont pressurizing
the entire motor. This innovative design feature increased reliability and de-
creased operations at the launch site, indicating good attention to low cost
DDT&E and production. The thickness of the internal insulation in the case aft
dome was marginal and created a technical risk.

Tockheed also maintains that:

NASA diminished the extent of the Thiokol design deficiencies by labeling
them readily correctable weaknesses and of minor cost impact. For a solid
propeliant rocket motor, a minor change to any major component snch as
the nozzle hax major impact on the other components and in the total motor
design.

It is true, as noted by the SSO, the SEB and the design team, that
there were deficiencies in the Thiokol design. Nevertheless, we do not
feel that the Thiokol proposal contained major design deficiencies.

Pursuant to the sense of the Source Evaluation Plan, major design
deficiencies envisage only those weaknesses which have a significant
impact on the SRM’s ability to perform acceptably within the RFT
parameters and are not within, or are marginally within, the proposer’s
capability to correct in a timeframe consistent with project milestones.
Deficiencies of the magnitude noted above clearly are not readily cor-
rectable by the proposer and may not be correctable. Accordingly, any
projection of correction cost of a major design deficiency would be an
exercise in uncertainty, with a resulting degradation of the viability of
the entire evalnation process. Additionally, a major design deficieney
would clearly imply that, in the absence of an input of NAS.\ expertise,
the proposer could not readily modify its design so as to have it con-
sidered ncceptable. '

While we note the impact of both the quantity and the significance
of Thiokol’s design deficiencies, we do not feel that any single defi-
ciency, or even the weaknesses taken as a whole, ean fairly be cate.
gorized as major design deficiencies so as to cast doubt on the propriety
of the SEB design evaluating correction process. We agree with
Lockheed that “it is improbable that NASA could have selected a
proposal per se with major technical weaknesses * # “ ™ and we con-

clude that NASA did not do so.
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Thus, with reference to specifics of the Thickol design—the proposed
use of low-cost ablative material in the nozzle; the inadequate thick-
ness of Thiokol’s proposed nozzle material and possible design reper-
cussions thereof ; the complexity of its nozzle design; and the marginal
thickness of its internal insulation in the case aft dome—-we feel that
the NASA design evaluation correction process could have functioned
effectively.

Precisely, both the design team and the SEB characterized Thiokol's
low-cost material as a design weakness of some import and made a
cost adjustment for additional developmental testing deemed necessary
to allow for the possible use of this low-cost material and made another
adjustment relative to the contingency that only conventional material
(a Thiokol proposed alternate approach) could be used. The inade-
quate thickness of Thiokol’s nozzle material also resulted in an eval-
uated weakness with cost impact. Furthermore, Thiokol’s nozzle
complexity was established as a weakness both in design and in manu-
facturing as the Thiokol nozzle design was considered to be one of the
most difficult of the nozzles proposed to manufacture. An adjustment to
the appropriate Thiokol learning curve was made by the SEB to more
accurately reflect this difficulty of manufacturing the Thiokol nozzle.
Of course, this adjustment to the Thiokol learning curve had the addi-
tional effect of increasing the number of man-hours required to manu-
facture the nozzle and hence the cost of manufacture.

With regard to the allegedly inadequate and uniproducible Thiokol
design for a case meeting alternate water entry load conditions, we note
that the RFP asked offerors to address in a “special topic” how they
would modify their baseline case designs to assure that the case could
survive an ocean splashdown of greater force than contemplated in
the baseline approach. In its proposed alternate water entry load con-
dition design, Thiokol suggested the use of certain segments whose
design configuration size requirements exceeded the case fabricator’s
capacity to manufacture the segments.

The SEB, after assessing a weakness against Thiokol in manufac-
turing, recognized that the problem could be solved by either a major
case redesign utilizing a greater number of smaller segments, a utili-
zation of ingots larger than those currently being produced, or through
a redesign of the segment to optimize material utilization while main-
taining the structural properties required to meet the alternate water
impact loads. However, no cost adjustment was made for the cor-
rection of this deficiency or any deficiency in this area to any of the
proposers since the SEB felt that the problem which it had posed as
a “special topic” was merely intended to give the Government insight
as to how the proposer would design its case should these specific

564-361 O - 75 - 10
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water impact factors become a program requirement. The special
topic was apparently meant to be primarily a further test of the pro-
poser’s design and manufacturing abilities, and was not “costed out”
since the necessity for, or the parameters of, a case to meet the precise
special topic conditions was at that juncture uncertain. Moreover, SEB
records confirm the NASA report in that Thiokol inclnded in its early
development schedules and planned tasks a design period for incorpo-
rating design changes if and when they would be required in this area.

The SEB gave Thiokol’s proposal weaknesses both in design and
in manufacturing because its complex nozzle contained a large number
of parts which would not lend itself to easy fabrication. On the other
hand, for its submission of an unmanufacturable alternate case,
Thiokol was given a deficiency only in manufacturing for its response
to the alternate water impact load.

Since the failure to submit a readily producible end product is like-
wise a design error which leads to problems in manufacturing, we be-
lieve that the SEB, consistent with its evaluation of nozzle complexity,
should have assessed Thiokol with an additional weakness in design.
We note that, in another area, Thiokol was assessed favorably in both
design and product support for its proposed use of a certain type and
design of case segment seals. Consistency would seem to require that
design details which impact on manufacturing, refurbishment and/or
product support should be reflected, either as strengths or weaknesses,
or both, in design and in the other areas affected.

We therefore question the SEB’s failure to assess Thiokol a weak-
ness relative to alternate case design. Moreover, where the design team
has recognized as a weakness the fact that Thiokol proposed the use
of a certain type of metal for parts of the nozzle which could have
an impact on the refurbishability of these parts. it would appear that
a concurrent notation of weakness would also become necessary in
refurbishment.

While we question the above-noted omissions, we are unable to
quantify the impact, if any, of the inclusion of these deficiencies on
the scorings in mission suitability at that time. Even if the mission
suitability scoring should have been adjusted on the basis of the SEB
omissions to increase the present four-point spread between Lock-
heed and Thiokol, we do not believe that the impact would be of suf-
ficient significance to distinguish this situation from those instances
where the question of whether the given point spread between two
competing proposals under the circumstances presented indicates the
significant superiority of one proposal over another. This is primarily
a matter within the discretion of the procuring agency. See 52 Comp.
Gen. 686 (1973).
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Moreover, we find that the SEB scoring reflected the weaknesses
found in Thiokol’s proposal and all other proposals and, as the NASA
report states, “The Lockheed proposed design was determined to have
significant advantages over Thiokol’s proposed design.” The SEB
was charged, and (hd report, to the SSO the correction potential of
principal proposal weaknesses and the cost or price impact resulting
from the elimination of these weaknesses after selection in accordance
with the NASA PRD. Therefore, in the light of the uniformity of
treatment between proposers, we find that the design correction proc-
ess was in conformity with NASA procedures and was not improper
or unfair. Moreover, the omissions in the design evaluation do not
cause us to conclude that Locklieed should have had a greater scoring
edge or that the omissions detracted, in the overall, from the SEB’s
conclusion that both firms were essentially equal in mission suitability.

CREDIT FOR NONCONFORMANCE TO RFP CONTENTION

Lockheed objects to the SEB giving Thiokol affirmative credit for
proposal concepts not conforming to the RFP. ILockheed views
Thiokol’s decision to fabricate the critical nozzles in-house to be in
direct contravention of the following RFP provisions:

NASA considers that a prime contractor’s use of established expertise in the
private sector is an essential approach toward the objective of maximum economic
effectiveness. Proposals from joint ventures will not be accepted, and the
development of new expertise by a prime contractor, either in-house or else-

where in the private sector, is to be avoided to the extent possible, since the
latter course detracts from the stated objective.

» * *® * * * *
* * * In order to meet the objective * * * [in the above quote] to achieve
maximum economic effectiveness, proposers should seek to maximize the use of
existing expertise in establishing make-or-buy plans.

These provisions, together with the selection statement’s finding
that Thiokol had a “lack of experience in fabricating nozzles of this
size,” in Lockheed’s opinion, supports its obiection. It is claimed that
the NASA report rewrote the selection statement by stating that “the
SEB’s opinion was that Thiokol’s proposal to build the nozzle in-
house did not represent the development of a new expertise but capital-
ization on existing expertise.”

The affirmative credit for Thiokol’s nozzle decision appeared in

the evaluation of management factors which formed a part of the
rationale of the selection statement.
The tentative decision to make the molded and tape wrapped nozzle in-house
was considered a strength in this area. It would contribute to the low cost-per-
flight goal by using available resources, avoiding subcontract fees, lowering
overhead rates, and taking advantage of lower cost labor. The inherent risk
managenient aspects were also considered.

Moreover, Lockheed points out, and the NASA report confirms,
that the above decision was considered a plus under the management
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factor. Lockheed argues that there should be no merit given to a pro-
posal concept which deviates from the RFP. Therefore, credit for this
“nonresponsive” aspect of the proposal from the management and cost
standpoints compounds the offense against the RFP since it instructed
offerors that use of established expertise with the resulting minimiza-
tion of risks was essential to maximum economic effectiveness.

Lockheed maintains that Thiokol lacks experience in fabricating
nozzles, particularly nozzles of the size and quantity necessary to
satisfy the product or requirements of the contract. Lockheed con-
trasts the Thiokol Jimited experience to the extensive experience of
several qualified vendors on production programs and on large devel-
opment nozzles.

We questioned NASA and Thiokol on the extent to which Thiokol
and other fabricators have expertise in nozzle production. We also
examined Thiokol’s proposal and the SEB records. We conclude that
no nozzle manufacturer has fabricated nozzles in a production pro-
gram in any way comparable to the size, type, and quantity required
for the SRM. This observation is supported by the following passage
from a letter of May 13, 1974, to Lockheed from a qualified nozzle
vendor stating in part:

Since a nozzle production program comparable to the SRM in size, complexity,
duration, and delivery requirements has not been accomplished to date, actual
cost curve data is not available.

Therefore, it appears that whichever “experienced” nozzle fabricator
would produce the nozzle, some development of new expertise and a
new experience base would be required.

The selection statement reference to Thiokol’s lack of experience in
fabricating nozzles of thissize was as follows:

A minor weakness in the manufacturing approach was the decision to fabricate
nozzles in-house due to Thiokol’s lack of experience in fabricating nozzles of this
Slze.

A review of Thiokol’s proposal, the SEB records, and the supple-
mentary data submitted supports the SEB’s conclusion that Thiokol
possesses basic expertise and experience in the fabrication of nozzles.
We are particularly impressed by Thiokol’s (1) fabrication experi-
ence with flexible bearings—a key component in the SRM nozzle; (2)
extensize nozzle design participation; (3) manufacture of various
small nozzles and plastic nozzles; and (4) experience in Poseidon and
Trident test nozzles, as well as anticipated production follow-on con-
tracts which are expected to be completed before the SRM nozzles
are scheduled for fabrication.

In view thereof, we find a reasonable application of judgment by the
SEB in treating Thiokol’s nozzle size experience as only a minor weak-
ness in manufacturing. While some vendors might have more produc-
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tion experience with nozzles larger than those previously manufac-
tured by Thiokol, we cannot say that nozzle fabrication by Thiokol
would represent the development of new expertise. In any event, the
RFP did not prohibit the development of new expertise, but provided
that new expertise “is to be avoided to the extent possible.” Therefore,
we believe that Thiokol’s decision to fabricate the nozzle in-house did
not deviate from any RFP requirement. Consequently, the credit given
for this cost-saving decision by the SEB in immanagement evaluation
appears proper. In any event, the SEB records reveal that the Thiokol
nozzle decision, while rated a management strength, was not among the
principal reasons for Thiokol’s significant advantage attained in the
management evaluation.

Lockheed further asserts that the Thiokol decision to utilize in its
design unproven low-cost nozzle ablative material was a clear devia-
tion fromn the RFP’s overall objective of “achieving a minimum devel-
opment risk and highly reliable design.” The fact that Thiokol’s use
of these low-cost ablatives was viewed by the SSO as a significant
design weakness with concomitant cost implications is taken to sup-
port the allegation that Thiokol’s decision to use low-cost materials
increased risk and decreased reliability.

We might be inclined to agree with Lockheed but for the fact that
Thiokol recognized the developmental risk and proposed a parallel de-
velopment effort based solely on the use of conventional material. In
fact, Thiokol contemplated the possibility that within the early phase
of the contract the use of low-cost ablatives would not prove feasible,
and that conventional materials would be required. The SEB ad-
justment of Thiokol’s costs to be incurred as a result of any change-
over does not detract from the fact that Thiokol proposed both an
approach containing some risk and a low-risk alternate program to
which it could convert.

EARLY YEAR FUNDING AND THE MANAGEMENT
EVALUATION

With regard to the management evaluation factor, the scoring dif-
ference between Lockheed and Thiokol was minimal on key personnel,
but Thiokol scored significantly better than Lockheed on management
approach and organization. This overall Thiokol superiority in man-
agement contributed greatly to the virtually equal mission suitability
scores of the two proposers.

The RFP provided that :

Ilvalnated under this criterion [management approach and organization] will
be the proposer’s management effectiveness in achieving project goals and
requirements, the overall logic, approach and organization selected for this pro-
curement, and methods for management control and integration.
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The Thiokol advantage in management approach and organization
resulted from two significant strengths--low programmatic risk and
low early year funding—in direct contrast to Lockheed's two sig-
nificant weaknesses—high programmatic risk and high carly year
funding. Lockheed cites the following passages from the selection
statement which, it is alleged, demonstrates the impropriety and
unfairness of this evaluation in regard to early year funding:

The new facility approach [of Lockheed] resulted in high early year funding

which is contrary to one of the key project goals.
& L d Ll - Ll L &

Thiokol structured the development program so that all major costs were
deferred to the latest practicable date. This resulted in low early year funding,
whicli is a key program objective.

* * L -3 & o} 2

Thiokol had the most favorable cost posture in the facility area due to the
fact that the additional facility capability required was minimal in comparison
with the other proposers. This has the effect of minimizing early year funding
requirements which is one of the SRM program goals.

Simply stated, Lockheed’s high early year funding stemmed in large
measure from its substantial construction of new facilities faunded by
the Government in the first few years of the program.

Lockheed argues that the SEB’s reliance and inordinate emphasis
on early year funding to detract from Lockheed’s managenient and
therefore mission suitability scoring is a deviation from the RFIP’%s
emphasis on the total program cost benefits of the various proposals,
exemplified as follows:

Evaluation of proposals will be accomplished in accordance with provisions and
procedures described in Section I and II of this RFP, and will be based on each
proposer’s proposals for the entire project duration rather than om any par-
ticular segment or increment thereof.

While acknowledging RFP references to “early year funding con-
straints,” Lockheed contends that they are never stated apart from the
long range costs, never referred to as a primary objective or evaluation
factor, and constitute a minimal percentage of total program cost.
Furthermore, Lockheed questions the infusion of this particular cost
factor, but not others specified by the RFP such as the cost risk of
Thiokol’s marginal design, into the management evaluation.

In rebuttal, NASA points to the general knowledge throughout the
industry of its desire and need to minimize early year funding as Space
Shuttle and SRM program goals. On at least three occasions, Lockheed
representatives attended preproposal Space Shuttle quarterly reviews
where early year funding restrictions were stressed. NASA states that
Lockheed was warned that its facility approach resulted in a tight
schedule because of the unavailability of facility funds in an early
fiscal year. ‘
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Moreover, NASA refers to several RFP provisions specifically en-
couraging minimization of costs consistent with early year funding
constraints and requirements. Based on the above, NASA contends, it
cannot, fairly be stated that early year funding was a secondary, sub-
ordinated or incidental matter relative to other goals and requirements.
As a project goal, NASA believed that it would have been negligent
had it not evaluated the early year funding posture of the proposals
under the management approach and organization criterion of the
management evaluation factor as to the “proposer’s management ef-
fectiveness in achieving project goals and requirements * * *.” While
Lockheed denies that its early year funding requirements are any
higher than Thiokol’s, our examination of the SEB’s cost evaluation
supports NAS.\’s judgment to the contrary.

Lockheed’s characterization of early year funding as an unimpor-
tant matter or a mere constraint is not borne out by a review of its
proposal. Lockheed proposed facility modifications and new construc-
tion to be modular with facilities added only as required to meet pro-
duction rates necessary to accommodate the flight schedule. Lockheed
stated that: “Only essential buildings will be constructed during
DDT&E to minimize funding requirements during the early phases
of the program.” Moreover, the fact that Lockheed viewed this early
yvear funding “cost’” factor as a proper subject for management con-
sideration is amply demonstrated by this statement from its manage-
ment proposal :

TLockheed Propulsion Company proposes to meet the demanding cost challenge
and technical responsibilities of the Space Shuttle SRM in a fully responsive
manner. To accomplish this, our Corporatc Management makes the following
commitments.

% u % * » * *

To apply a management plan that incorporates our proven systems and techniques
for effective program systems and techniques for effective program direction
and control leading to low early year funding and lowest cost per flight. [Italic
supplied].

In view of the above, we find no fault with the SEBR’s treatment of
the high early year funding feature of the Lockheed proposal in its
evaluation of the RFP’s management factor. Moreover, with respect
to the cost implications of Thiokol’s marginal design in management,
we believe that, as previously discussed, Thiokol was adequately
penalized in design and by upward adjustments to its proposed costs
by the SEB.

The SEB judged the Thiokol proposal to offer a low programmatic
risk because of intended utilization of existing facilities with a ma-
ture, stable, in-place organization. In comparison, Lockheed, to com-
plete the project, would have to accomplish simultaneously the follow-
ing three activities: (1) build a multimillion dollar facility at the
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Mississippi Test Facility (MTF), in 1974 and 1975 with a schedule
considered overly optimistic by the SEB; (2) relocate, without & logis-
tics plan, the entire Lockheed project team from California to \I']‘P‘
during 1974 and 1975; and (3) increase the MTF work force by 8K
percent in 1975 and 43 percent in 1976.

Three independent evaluations of Lockheed’s proposed construction
schedule were performed by the SEB. Each evaluation reached the
same conclusion—Lockheed’s MTF construction schedule was un-
realistic and probably would not be met. Lockheed presented studies
that independently evaluated the MTF construction schedule as ae-
curate and reasonable. In the end, the SEB followed its own judg-
ment and expertise, and, although penalizing Lockheed in the man-
agement scoring, assessed no cost penalty for the scheduling problen.

We found no evidence indicating a dissenting opinion within the
SEB on the construction schedule decision. Also, a review of the SKB
scoring by individual members, including secret ballots, showed a
strong consensus in the management approach and organization cri-
terion which took this crucial matter into account. We are, therefore,
not 1n a position to say that the SEB's judgment in this area lacked a
reasonable foundation.

In general, we found that the documentation supports the signiﬁv:mt
findings of the SEB in the management area. Lockheed believes that
Thiokol’s deficient design and other proposal decisions which pur-
portedly increase project risk should have resulted in a penalty against
Thiokol in the management category. This fails to recognize the sub-
stantial penalties from both a mission suitability and cost standpoint
(dliscussed elsewhere) assessed against Thiokol in evalnated areas
other than management. Moreover, we cannot say that Thiokol's de-
sign deficiencies and other program development risks warrant a
management penalty for failure to achieve project goals.

In sum, we do not find a basis to conclude that Lockheed's alleged
superiority was improperly reduced by virtue of defective evalnation
procedures. In our judgment, there is a reasonable basis for NASA%
conclusions that Lockheed and Thiokol were essentially equal in mis-
sion suitability.

OTHER FACTORS EVALUATION

Lockheed contends that NASA improperly ignored the feasibility
of competition for Increment 3 as a factor, thereby depriving Lockheed
of superiority in the “other factors™ evaluation. As stated above, the
RFP advised that proposals would be evaluated in accordance with
eight stipulated “other factors® not numeric: ally scored. These factors.
according to the RFP, “have been identified as being such that t‘lov
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bear on a proposer’s ability to meet the requirements and objectives
of this procurement and will be considered by the Source Selection
Official.” This contention deals with the following “other factor”
whicly, it is claimed, NASA did not properly take into account in the
evaluation process:

Facilities. Flexibility inherent in the proposed facilities plan and its adapta-
bility to NASA’s plan to separately contract for Increment 3.

It is contended that Lockheed’s facilities plan makes competition
feasible in Increment 3 by providing complete Government-owned fa-
cilities available for all potential competitors to use. Lockheed quotes
from the selection statement as supportive of its argument that per-
formance of Increments 1 and 2 at the Thiokol plant makes it eco-
nomically impracticable for any other firm to compete for Increment
3 without significant added costs to NASA and writes off the possi-
bility of Increment 8 competition.

In regard to the economics proper, the Board’'s evaluation made it clear that
such an investment could not at this time, under any reasonable view of the fore-
casted economic factors, be considered likely to pay its way as against Thiokol's
existing facility. As regards other considerations, we recognized that it may
well be advantageous, when the major production phase arrives, to plan to have
two or more suppliers in the country capable of competing for the manufacture
of SRM’s in quantity ; however, there is no need to embark upon the construction
of @ ncw major facility at this time in order to sccure these benefits in @ timely
manner. [Italic supplied by Lockheed and GAO.]

In addition, Lockheed argues that Increment 3 competition cannot
be obtained without significant facilities investment as the Selection
Statement anticipates from the underlined portion of the above quote.
Therefore, it is claimed that—even assuming that NASA was not
required to give Lockheed significant credit in the evaluation—the cost
of obtaining Increment 3 competition should have been evaluated and
assessed against Thiokol.

The selection statement acknowledged that Lockheed’s facility plan
enhanced beneficial competition for Increment 3. The statement
accurately reflects the findings of the manufacturing team and a sub-
panel of the management team on this matter. In fact, the manu-
facturing team included the matter in its formal evaluation of the
Lockheed proposal which, it appears, contributed to the Lockheed
scoring advantage under that RFP criterion.

The SEB record reveals that no significant discriminators were
developed in evalnating facilities flexibility. The SEB found that all
proposed incremental facility plans of the competitors provided flexi-
bility to a varying degree. More specifically, the SSO was advised
that all facilities plans could accommodate competition in Increment
3, a reduced launch rate, and a second source for Increment 3. The SEB
further noted that all proposers except Thiokol had a feature providing
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for another proposer to take over production in a GGovernment plant
in the third increment.

Also, the SEB reported to and the SSO considered a closely-related
“other factor,” raised on the SEB’ initiative, of facility cost effective-
ness where a comparison of benefits and costs was done in several areas
taking into account transportation and maintenance. As the selection
statement reports, Lockheed’s favorable transportation and main-
tenance position did not extinguish its high facility expenses over the
life of the program.

The varying degrees of facility flexibility among the proposers were
preserved through the SEB’s consideration of this “other factor.”
The record shows that SKEB evaluators considered Thiokol’s facility
plan to offer a significantly lesser approach to beneficial competition
in Increment 3. However, according to NASA, a completely GGovern-
ment-owned plant is not prerequisite to a separate procurement for
Increment 3. All proposers except Lockheed possess differing amounts
of facilities which, with some expansion, could support Increment 3
production requirements and have sufficient sales bases to maintain an
operating status through the beginning of Increment 5. Lockheed’s
own facilities plan would include several million dollars in undepre-
ciated equipment which would have to be accounted for prior to
production competition.

Moreover, we note that construction of the bulk of the facilities
needed for a Government plant to perform Increment 3 can be delayed
until about 1979 or well into Increment 2. GTC premised its proposal
on such a basis, and even the majority of Thiokol’s facility expenses
might be incurred at a new location in the Southeast as late as 1980.

Of particular significance, we note that this “other factor” does not
preclude the possibility of a sole-source procurement or the division
of the production increment into two sources. The circumstances extant
at the beginning of Increment 3 will dictate the most advantageous
course for the GGovernment to follow. The options which will be avail-
able to NASA coupled with the multiple facilities postures of the
principal solid rocket motor contractors, in our view, negates mean-
ingful quantification of any costs being assessed for or against Thiokol,
Lockheed, or, for that matter, any other firm in the competition.
Finally, we note that the SSOQ might very well have found discrimina-
tors in favor of Thiokol in the “other factors” evaluation. Based on
the above, we find no unreasonableness or unfairness in the SSO’%
consideration of the facilities flexibility “other factor.”
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INTERIM CONTRACTS

Lockheed has also protested both NASA’s award to Thiokol on a
sole-source basis of an interim contract and the extension of that
contract. The contract in question calls for studies, analyses, planning
and design relative to integration of the SRM with the entire Space
Shuttle system.

Lockheed asserts that there has been or will be a transferal or trans-
fusion of its superior design through the correction and revision of
Thiokol’s design. Moreover, the protester claims that whether or not
the specific Lockheed design has been transfused, NASA is spending
money on work which is meant to merely improve Thiokol’s design
and cannot. therefore benefit Lockheed in any way because Lockheed
already has a superior design.

In our decision regarding a similar interim contract issued pending
the protest of the award of the Space Shuttle main engine contract, we
did not question the award even where :

* % % NASA concedes that because of the work done under the interim contract
Rocketdyne [NASA’s proposed contractor] has refined its design and retained
an experienced staff. Therefore, it is expected that Rocketdyne would be in
a position to prepare a better proposal in the event of further competition. = * *
(B-173677, December 29, 1971.)

We concluded there that since the work was within the general
scope of Rocketdyne’s proposal and “much of it could possibly be
of use to other competitors,” there was no basis to disturb the award
of the interim contract.

In the present situation NASA did, however, state in its justification
for the sole-source award that, “the results of the contract effort, in
addition to being critically needed by NASA and the other Space
Shuttle major prime contractors, will be of value to whoever is selected
as the Solid Motor contractor.”

Our Office has examined the work done under the study contract
and has concluded that no technical transfusion has occurred in the
sense that Thiokol has obtained the advantage of Lockheed’s “cuperior
design.” We think it is important here to note that technical transfu-
sion is normally used to connote the transfer of a unique concept from
one offeror to another with the result that the latter’s proposal receives
an evaluation advantage based on the former’s ingenuity. For reasons
which are readily apparent, such transfusion would be patently unfair
and should be scrupulously avoided in a procurement of this kind.
Since the evaluation process has been concluded, we employ the term
“transfusion” in a more gencral sense—as we assume that Lockheed’s
counsel did-—to mean the receipt of an advantageous idea which might
otherwise not have occurred to the recipient.



1046 DECISIONS OF THE COMPTROLLER GENBERAL 173

Specifically, we feel the development through the interim contract
of a new baseline design, geared for the NASA dictated angled SRM
water entry (similar in nature to that stated in the RFP special topie
regarding alternate water impact loads) came about as a natural
design evolution. In establishing the new baseline Thiokol did not
appear to have or need any technical transfusion. The use of essentially
shorter and thicker segments than contemplated in the original base-
line configuration appears to be an elementary solution to the problem
of providing the greater strength necessary for the case to withstand
the greater forces to which it would be subjected. Therefore, we do
not see any basis for concluding that any technical transfusion has
occurred in this regard. Moreover, the data that has been generated as
a result of more specific delineation of the SEB operational param-
eters, much of which could be made available to other conipetitors,
should be of value to all participants in any further competition.

In one instance NASA asked Thiokol to perform a study task which
is of no appreciable benefit to any other proposer. In the area in
question only Thiokol proposed design approach “A,” about which the
SEB had some doubt, while all other proposers offered design ap-
proach “B,” yet Thiokol was asked to study the possible use of
approach “B.” However, on the whole, NASA has generally adhered
to the statements made in its justification. Since we have found no
attempt either to transfuse technology or allow Thiokol to enhance
its design to the disadvantage of any other propeser, we cannot object
to the interim contracts. We recommend that all proposers, consistent
with the rules regarding proprietary data, be furnished the maximum
amount of useful information generated under the interim contracts.

CONCLUSION

In considering the results of the SEB evaluation presented to him,
the SSO, in his selection statement, first noted that the mission
suitability scoring resulted essentially in a stand-off among Lockheed,
Thiokol, and UTC. The SSO agreed with the SEB’s conclusion that
“Thiokol could do a more economical job than any of the other pro-
posers in both the development and the production phases of the
program; and that accordingly, the cost per flight to be expected from
a Thiokol-built motor would be the lowest.” In addition, the SSO
noted that “a choice of Thiokol would give the agency the lowest level
of funding requirements for SRM work not only in the overall sense
but also in the first few years of the program.” He concluded “that
any selection other than Thiokol would give rise to an additional
cost of appreciable size.” He further noted that the extensive facili-
ties investment needed by Lockheed could not, under any reasonable
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view of the forecasted economic factors, be considered likely to pay its
way against. Thiokol’s existing facility. He found no other factors
bearing on selection ranking in weight with the above. He concluded
“that the main criticisms of the Thiokol proposal in the Mission Suit-
ability evaluation were technical in nature, were readily correctable,
and the cost to correct did not negate the sizeable Thiokol cost
advantage.” As a result, the SSO “selected Thiokol for final
negotiations.”

In support of the stated basis for selection, the NASA report invites

our attention to the following passage from our decision at 50 Comp.
Gen. 246,249 (1970) :
Where * * * two offerors are essentially equal as to technical ability and
resources to successfully perform a research and development effort, the only
consideration remaining for evaluation is price. In such a situation, we believe
that the lower priced offer represents an advantage to thé Government which
should not be ignored.

As i1s evident from our conclusions set forth abgve, we found no
overriding basis to disagree with the SSO’ reliance on the virtual
equality of Lockheed and Thiokol based on the SEB’s evaluation of
mission suitability and other factors. Therefore, it becomes necessary
to discuss Lockheed’s allegation that making a selection decision on
the basis of admitted uncertain cost proposal estimates covering a 15-
year contract period is violative of the governing procurement regula-
tion, NASA PR 3.805-2 which provides as follows:

In selecting the contractor for a cost-reimbursement type coutract, estimated
costs of contract performance and proposed fees should not be considered as
controlling, since in this type of contract advance estimates of cost may not
provide valid indicators of final actual costs. There is no requirement that cost-
reimbursement type contracts be awarded on the basis of either (a) the lowest
proposed cost, (b) the lowest proposed fee, or (¢) the lowest total estimate'd
cost plus proposed fee. The award of cost-reimbursement type contracts pri-
marily on the basis of estimated costs may encourage the submission of unreal-
istically low estimates and increase the likelihood of cost overruns, * * * the
primary consideration in determining to whom the award shall be made is:

Which contractor can perform the contract in a manner most advantageous
to the Government.

The RFP placed considerable emphasis on the importance of
constraining cost to reflect one of the primary objectives of the Space
Shuttle Program—reduce substantially the cost of space operations.
Innovative ideas in design, engineering, production, and management
were sought to achieve minimum production and operational costs at
reasonable development costs and to provide assurance that the pro-
posed cost will not be exceeded. To this end, proposers were advised
it is imperative that effort be made to minimize production and operat-
ing costs while maintaining reasonable development costs. Design and
production approaches were to be utilized that would result in the
lowest possible cost per flight consistent with early year funding con-
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straints and design, performance, and reliability requirements. Mission
suitability ratings were to be determined substantially by anticipated
contributions to low production and low operating costs.

Proposals were to be evaluated on those factors indicating the
adequacy and realism of the cost proposals and the probable costs that
will be incurred. Included in the evaluation was an assessment of
the cost of doing business with each proposer and possible cost growth
during the course of the program. While not numerically scored, these
factors were to be reported by the SEB to the SSO). The importance of
the criteria was made dependent on such considerations as the magni-
tude and credibility of the cost differentials, the keenness of compe-
tition in mission suitability and impact, if any, of other factors. The
cost proposal was to be used extensively in the evaluation and storing
of mission suitability factors to determine realism, understanding of
requirements and whether the design and production approach being
taken would lead to lowest production and operational cost consistent
with reasonable development cost.

From the above, it is clear that NASA apprised all offerors of the
significance and relative importance of cost, and was obligated to
evaluate the cost proposals submitted. We find no conflict between the
RFP cost evaluation criteria and NASA PR 3-805.2 which, in our
view, was intended to preclude undue reliance on proposer cost esti-
mates in a cost-reimbursement procurement. The regulation does not,
preclude consideration of cost projections verified or proposed by the
Government ; in fact, they may become controlling if all other factors
are substantially equal. 52 Comp. Gen. 686, 689 (1973).

Of course, consistent with the RFP, the SEB reasonably had to
assess the cost realisin of the proposals, the estimated cost differences
betsween proposers, and the probable costs that would be ncurred to
reflect the possible growth of cost over the term of program. 52 Comp.
Gen., supra.

We reviewed the NASA cost evaluation process in terms of assess-
ment of cost realism and most probable costs. We do not find it neces-
sary to relate the details of the Source Evaluation Plan developed by
the SEB for evaluating cost proposals. It is suflicient to say that the
SEB, particularly through its cost tean, conducted extensive analyses
and sensitivity studies into cost realism and most probable cost in
arriving at its conclusion that Thiokol would be the probable low cost
performer of the SRM contract by $122 million ($RY).

The SEB started from the proposed costs. Taking into account the
construction of facilities funding and Government support required
by Lockheed, Thiokol’s proposed costs were lower than Lockheed’s by
about $95 million. To comport with NASA PRD 70-15 (Revised)
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which requires the SEB to report to the SSO the approximate impact
on cost or price that will result from the elimination of correctable
weakness in proposals and other pricing adjustments, the SEB then
employed an adjustment process. The SEB further performed analyses
of cost uncertainties still remaining in proposals where adjustments
could not be fully substantiated. As the NASA report states:

In summary, the Board made adjustments in a proposer’s cost where adequate
substantiation and/or rationale was found. For items which “looked low” but
for which an inadequate historical basis existed from which to estimate an
adjustment, or for items where, in the SEB’s judgment, the most probable pro-
gram outcome did not indicate the cost would likely be incurred, adjustments
were not made. Uncertainty analyses were conducted to determine a probable
range of uncertainty, as well as to determine if there were significant differences
in uncertainty of the “Most Probable” cost among the proposers. No significant
differences in the uncertainties among the proposers were noted. Though analyt-
ical techniques were utilized in some of the uncertainty analyses, the final posi-
tion taken by the Board can be best described as subjective judgment tempered
with advice of knowledgeable key individuals.

Normalization of proposals to common cost baselines directly or in-
directly resulted in adjustments because there was no logical reason for
differences or because the proposals did not contain sufficient informa-
tion and “should have bid” estimates were prepared. We have examined
the SEB’s “quantifications” of the uncertainties and agree that the
SEB’s evaluation showed that the uncertainties balanced out. Also, the
adjustments made by the SEB for both Lockheed and Thiokol were
within the same range, as reflected by the $122 ($3RY) difference in
favor of Thiokol after adjustments. An adjustment was approved only
upon agreeinent of all 13 SEB memnbers.

According to NASA, the uncertainty analyses were conducted to test
if the most probable cost difference fairly represented the respective
proposals and the relative standing of the proposals. Uncertainties
evolved from areas where confidence was low in the proposal estimate
but a valid basis for adjustment could not be found, or where the
SEB’s confidence in internally generated estimates was no greater than
in the proposal. To a large extent, the SEB used (fovernment estimates,
proposer to proposer variations, and subjective judgment in the various
areas examined.

The SEB reported to the SSO its estimate of the most probable
costs, a detailed analysis of the adjustments made, and its methodology
of uncertainty analysis along with the typical uncertainties in most
probable cost for each proposer. The SEB also reported :

All three approaches indicate approximately same range of uncertainty for
all proposers ($300K-$400K) in cost per flight.

The SEB relied on the uncertainty balance to attest to the real dif-
ferences in cost which might be expected to occur depending on which
proposer performed the contract. )
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Based on our examination and review of the SEB adjustment and
uncertainty evaluatior as reported to the SSO, we find no basis to
question the SEB’s procedures and methodology in its assessient. of
the realism of ¢osts. While the SEB relied to a great extent on the pro-
posal estimates submitted and took a conservative approach in adjust-
ing the proposals, our review of the process found no unreasonableness
or unfairness in the process itself. Had the SEB relied solely on the
estimated costs, we would question the reliability of the evaluated cost
differences. However, an adjustment evaluation and an uncertainty
analysis were superimposed on the proposed costs. Qur review of the
cost evaluation upon which the SSO based his decision confirmed the
SEB’s conclusion that uncertainty in varying degrees in probable
cost of performance would occur, and for different reasons, among the
proposers. Also, we found additional uncertanties which, where
“quantifiable,” did not favor one proposer over the other. To the exten:
that cost realism and most probable costs can be predicted over a 15-
vear period, we found the cost evaluation process to adequately and
fairly reflect anticipated differences in costs. Except for one area, we
found the evaluation to have been performed reasonably.

In view of our findings in the ammonium perchlorate area, we be-
lieve that the SSO should determine whether the validity of his selee.
tion is materially affected by the substantial reduetion in the cost dif-
ference. A proper and reasonable evaluation of AP would have veduced
by about $68 million ($RY) the most probable cost difference as evaln.
ated by the SEB and reported to the SSQ. In addition, as already
noted. NASA has admitted to understating Thiokol’s transportation
costs by about 86 million ($RY). Moreover, the SSO may also wish
to consider whether Lockheed’s labor costs should be increased by
about $15 million ($RY) over the SEB’s evaluated labor costs witl:
adjustments in light of our previous discussions in the labor rate area.
We note that, in'a prior statement concerning the selection of a con
tractor for another component of the Space Shuttle Systetn via a cost-
plus-award-fee contract extending over a 7-vear period, the SSO
stated : :

As a result of adjustments to the proposed costs made by the Board as part of
its evaluation, Pratt & Whitney’s cost were considered the lowest, The estimated
costs for the three contractors, both as proposed and adjusted are within the
range of uncertainty that is inevitable in estimating for cost-type research and

development contracts, in which the period of performance extends over many
years. (Quoted from B-173677, March 31, 1972, at page 4.)

The cost estimates in that selection (the Government estimate was
$851 million) were within an 8 percent range and. in not selecting Pratt
& Whitney. the low cost proposer, for award the SSO) stated: % ©
It was evident that the technical competition was close and that the
estimated or adjusted costs did not give any of the proposers a
significant advantage.”
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By referring to the prior selection, we do not intend to question
the SSO’s reliance on costs here; projected costs were obviously and
properly a significant factor. Kach procurement must be awarded in
consideration of the attendant facts and circumstances. However, that
selection statement indicates that the SSO looked to whether estimated
or adjusted costs gave any proposer a “significant advantage™ where,
as here, technical competition is close.

We recognize that the selection remains the function of the SS().
Our role is to test the reasonableness of the result. However, the cir-
cumstances appear to call for the SSO to determine whether the net
significant decrease in the probable cost difference between the pro-
posals of Thiokol and Lockheed, in light of the four point difference
in mission suitability scoring, calls for a reconsideration. In the event
the SSO determines that a reconsideration is called for, the proposals
of each should be considered as they and the attendant circumstances
existed as of the time of the original selection decision except. for the
above-stated difference in probable cost.

By a separate letter of this date, we are drawing the attention
of the NASA Administrator to our recommendation and requesting
that we be advised of the actions taken as a vesult thereof.

[ B-176759 ]

Transportation — Dependents — Overseas Employees — Advance
Travel of Dependents—Divorce, etc., Prior to Employee’s Eligibility
While the principles in 52 Comp. Gen. 246, wherein the (Clomptroller General had
no objection to a proposed amendment to the Foreign Service Travel Regulations
permitting Government payment of return travel of an employee’s dependents,
who traveled at Government expense to overseas posts of duty, although they
were no longer dependents as of the date employee was eligible for return travel
because of divorce or annulment, would apply to dependents of all overseas
employees, Volume 2 of the Joint Travel Regulations may not be amended to
provide for sueh travel for a former spouse since the statutory regulations in
the Federal I'ravel Regulations do not provide for such payment.

In the matter of advance return of dependents of civilian employees

of Department of Defense assigned overseas, June 25, 1974:

The Department of the Army requested owr decision as to whether
Volnme 2 of the Joint Travel Regulations (JTR) may be amended to
anthorize reimbursement to an employee for the return travel of a
sponse and children transported overseas at Government expense
although the marriage has been terminated by divorce prior to the
time the employee becomes eligible for return travel. The amendment
is proposed as a result of our decision of October 30, 1972, 52 Comp.
Gen. 246, wherein we stated that we would have no objection to a
similar proposed amendment to the Uniform State/ATD/USTA
Foreign Service Travel Regulations.

864-36G1 O - 15 - 11
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The Department of the Ny points ont that the principles enun
ciated i 32 Consp. Gene 246 in favor of the proposed sinendrment would
appear to be equally applicabie to dependents of cinployees of the
Department of Defense assigned overseas but notes that Volume 2 of
the Joint Travel Regulations is an implementation of the Federal
Travel Regulations promulgated by the General Serviees Ndministra-
tion which do not eontain specitic authority for such return travel,
Aecordingly. there ix doubt as to the propriety of issuing such a regula-
tron in the absenee of express asthority in the Federal Travel Regulae
tions. The request has been assigned Control No. 73 £ by the DPer
Diem. Travel and Transportation Alowance Committec,

The amendment proposed by the Department of State which was
the subject of our dectsion in 52 Comp. Gen. 246 is now contained in
seetion 126.2, volume 6, Foreign Affairs Manual, and reads as fol-
lows:

Reimbursetient may be made for advance travel or return travel to the United
States for a spouse and/or minor children of an employee who have traveled
to the post as dependents even if, beeause of divoree or annulment, sueh sponse
and/or minor children have ceased to he dependents as of the date the employvee
becomes eligible for travel (provided that such eligibility date oceurs on or after

January 10, 1973). Reimbursable travel may not be deferred more than 6 months
after the employee completes personal travel pursuant to the authorization.

In concurring in the above-cited amendment we pointed out that
cwrrent regulations in the Foreign Affairs Manual and in Oftice of
Management and Budget Circular No. A-36 {now the Federal Travel
Regulations] provide for the return transportation of an employvee's
children over the age of 21 if such children were transported overseas
at Government expense when they were under 21. Tt was noted. there-
fore, that those regulations recognized to a partial degree an obligation
on the part of the Government to return members of an emplovee’s
family who were transported overseas for the convenience of the (fov.
ernment altheugh such members had ceased to be dependents of the
employee when he became eligible for return travel. Therefore, we
found that the proposed regulation would extend that principle fo
other members of an employee’s family whose transportation to the
overseas post was at Fovernment expense. We noted in that regard
that, although the wife would not be a member of the employee's
family after a divoree, in many ecases the employee would he respon-
sible for her support and it would impose a financial hardship npon
him to provide for her return travel. Moreover, the providing of re.
turn travel would avoid a potential embarrassment to the United
States eansed by the presence overseas of ex-family members who were
unable to return home due to lack of funds. Tn addition, providing sueh
return travel would help alleviate mental distress on the part of ex-
family members who found themselves divorced, overseas with no
family, and wnable to afford a retuwrn tvip home.
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The basic statutory provisions authorizing advance return of the
immediate family of civilian employees not in the Foreign Service
from overseas posts of duty is contained in section 5729 of Title 5,
U.S. Code. That section provides, in part, as follows :

§ 5729. Transportation cxpenscs; prior return of family

(a) Under such regulations as the President may prescribe, an agencey shall
pay from its appropriations, not more than once hefore the return to the United
States or its territories or possessions of an employee whose post of duty is out-
side the continental United States, the expenses of transporting his inmnediate
family and of shipping his household goods and personal effects from his post of
duty to his actual place of residence when—

(1) he has acquired eligibility for that transportation ; or

(2) the public interest requires the return of the innnediate family for
compelling personal reasons of a humanitarian or compassionate nature,
such as may imvolve physical or mental health, death of a member of the
immediate family, or obligation imposed by authority or circmnstances over
wlhich the individual has no control.

The President, by Executive Order 11609, July 22, 1971, has dele-
gated his authority to issue regulations under that section to the
Administrator of General Services of the General Services Adminis-
tration. Those regulations are contained in chapter 2 of the Federal
Travel Regulations, FPMR 101-7, May 1, 1973. Currently they provide
for Government payment of return transportation expenses for mem-
bers of an employee’s immediate family only after the employee has
completed an agreed period of service except that in circumstances in-
volving compelling personal reasons, Government payment for return
of the immediate family may be authorized without regard to the
employee’s completion of the agreed period of service. “Immediate
family” is defined in section 2-1.4d of the Federal Travel Regulations
as follows:

A. Tmmediate family. Any of the following named members of the employee’s
household at the time lie reports for duty at his new permanent duty station or
performs authorized or approved overseas tour renewal agreement travel or
separation travel: spouse, children (including step-children and adopted chil-
dren (unmarried and under 21 years of age or physically or mentally incapable
of supporting themselves regardless of age, or dependent parents of the employee
and of the employee’s spouse.

Under that regulation a divorce or annulment would not change the
authority of the department to approve advance travel for the em-
ployee’s children and in those circumstances we believe the allowance
of advance travel for children who traveled overseas as members of
the employee’s immediate family would be appropriate. Further, we
agree with the Department of the Army that the principles upon which
we based our decision in 52 Comp. Gen. 246 are equally applicable to
the spouses of Departinent of Defense emplovees assigned overseas
and, in fact, believe that such principles apply to the spouses of all
civilians assigned overseas. A regulation similar to the one now appli-
cable to dependents of employees in the Foreign Service covering the
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spouses of all Government employees assigned overseas would recog-
nize that both the best interests of the United States and the personal
well-being of the children and former spouse would be served by au-
thorizing Government payment for the return of the sponse as well
as the children from an overseas post of duty after a marriage has been
terminated due to divorce or annulment. This would also place all
employees overseas on an equal basis whether they are subject to the
Federal Travel Regulations or to the Foreign Service Travel Regu-
lations. Further, we believe such a regulation may be promulgated
under 5 U.S.(. 5729 (a).

However, notwithstanding the above, since the General Services
Administration is the agency charged with the implementation of
regulations under 5 U.8.C. 5729(a) and since Volume 2 of the Joint
Travel Regulations, an implementation of the Federal Travel Regula-
tions, cannot provide greater benefits for Department of Defense
employees than are authorized by the Federal Travel Regulitions,
it is our view that such an amendment may not be added to the Joint
Travel Regulations until the Federal Travel Regulations are amended
by the General Services Administration.

[ B-1797111

Arbitration——Award-—Grant of Administrative Leave—Implemen-
tation by Agency—No Legal Authority

hmployee who was injured and unable to perform his regular duties hut who
could perform other limited duties submitted grievance alleging that agency did
not comply with labor-management agreement in that it did not “make every
effort” to find a limited duty position for him. Recommendation of arbitrator who
upheld grievance that employee be granted 30 days administrative leave may
not be implemented by agency since there is no legal authority to graut admin-
istrative leave in the circumstances.

Arbitration—Award—Implementation by Agency—Of Purpose—
Grant of Back Pay

Alchough ageney may not properly implement arbitrator's award granting emn-
ployee whose grievance was upheld 30 days administrative leave since no legal
authority exists for such leave, it may implement the purpose of award by
granting employee back pay under 5 U.S.C. 5596 if it is found that had the
agency not violated collective bargaining agreement by not making every effort
to find the employee an alternate job when he was incapacitated for perform-
ance of his regular duties a job would have been found for the enigloyee. How-
ever, arbitrator’s award is advisory only and may be implemented at the dis-
cretion of the agency.

In the matter of the grant of administrative leave under arbitration
award, June 25, 1974:

This matter involves a request for an advanee decision as to whether
an arbitration award granting administrative leave on a retroactive



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 1055

basis to Mr. Gerald L. Mitchell, an employee of the Puget Sonnd Naval
Shipyard,may properly be implemented.

The facts in the matter as stated in the arbitrator’s advisory opinion
mdicate that Mr. Mitchell was employed by the Shipyard as an “out-
side machinist-marine’ and that on May 7, 1971, while working aboard
a nuclear submarine, he sprained his lower back and as a result was
on sick leave for a period of one week. Upon returning to work, the
Shipyard dispensary placed limitations on the type of work he could
perform, in general precluding him from working in confined or
restricted locations and limiting the weight he could lift. These work
limitations made it impossible for Mr. Mitclell to perform his normal
job, although he was fit to perform other less demanding work. When
he songht such duty from the personnel department, he was informed
that no limited duty job was available and he was sent home, where
he remained on leave for about 1 month. He returned to work on
June 17, 1971, with the same work restrictions, and his iinmediate
supervisor found him a desk job and the personnel department
arranged for him to perform this limited duty from June 17, 1971,
to June 30, 1971, when Mr. Mitchell returned to his regular position.

Subsequently, on August 15, 1972, the same back injury caused the
dispensary to again restrict Mr. Mitchell to limited duty. He reported
to the personnel department and requested a limited duty assignment.
That department made a short plione call to the administrative office
of Mr. Mitchell’s shop and was advised that no such duty was avail-
able. TTe was once again sent home. On September 15, 1972, he again
reported to the personnel department seeking linited duty work and
was again advised after a short telephone call to his shop that no
limited duty work was available. and he was once more sent home. On
September 19, 1972, he returned to his machinist job on a regular basis.

Thereafter, My, Mitchell and his union filed a grievance claiming
that the Shipyard had violated the provisions of section 8 of article
X1II of a collective-bargining agreement between the Union and the
Shipyvard. That section provides that the employer will “make every
effort™ to place an employee, assigned a temporary restricted work
classification, on a job, if available, within the prescribed restriction.
The matter was submitted to arbitration and the arbitrator in an
advisory opinion concluded that the Shipyard had violated the terms
of the agreement in that it was not shown that the Shipyard had made
every effort to place the employee in a limited duty position. However,
the arbitrator did not find that a limited duty position for which
My Miteliell was qualified was available at any time dnring the period
he was in a limited duty category and on leave. The arbitrator then
made the following award :
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It ix the judgment of the Arbitrator that Mitehell should be placed on admin-
istrative leave status from August 15, 1972, through September 15, 1972, in
settlement of this grievance. It is the Arbitrator's understanding that this
result is the equivalent of “being made whole” for one month's wage and benefits.

The agency has accepted the finding of the arhatrator that the termis
and conditions of the agreement providing that the employer would
make every effort to place an employee on a job when assigned a
temporary rvestricted work elassification had been violated. However,
the agency questions whether wnder applicable law and regulations
it may properly implement the award remedy that has heen fashioned
by the arbitrator by retroactively placing Mv. Mitchell in an adminis-
trative leave status for a period of 30 days.

There is no general statutory authority under which Federal eni-
ployees may be excused from theiv official duties without loss of pay
or charge to leave. However, excused absences have been authorized in
specific situations both by law, as in section 6322 of Title 5, U.S. Clode,
which authorizes an absence of up to 4 hours in any one day for a
veteran to participate in funeral services under certain cireumstances,
and by Executive order, such as I5.0. 10529, April 22, 1954, which pro-
vides that employees may be excused for a reasonable amount of time
up to a maximum of 40 hours in a calendar year to participate in Fed-
erally recognized civil defense programs. In addition, over the years it
has been recognized that in the absence of a statute controlling the
matter, the head of an agency may in certain situations excuse an em-
ployee for brief periods of time without charge to leave or loss of pay.
Some of the more common situations in which agencies generally ex
cuse absence without charge to leave are discussed in Federal Personi-
nel Manual Supplement 9902, Book 630, subchapter S11. These
include (1) registration and voting. (2) blood donations, (3) tardiness
and brief absences, (4) taking examinations, (5) attending confer-
ences or conventions and (6) representing employee organizations,

From the fovegoing it is evident that in those situations where law
and Executive order provide for excused absences as well as in those
where the agency head has discretion to excuse employees from duty
without charge to leave, the amount of excused time is imited to rela-
tively short periods. Similarly, Civil Service Commission regulations
provide that authority to grant groups of employees administrative
leave in connection with the temporary closing of an installation or
with the intevruption of activities is limited to “* # % short periods
of time not generally exceeding 3 consecutive work days in a single
period of excused absence.” 5 CFR 610.302.

In light of the aforementioned limitations on the duration for which
administrative leave may be granted and in light of the situations in
which such leave may be granted we canmot find that authority exists
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for granting an extended period of excused absence such as the 30
days of administrative leave contained in the arbitration award in this
case based on an agency’s violation of a provision in a labor-manage-
ment agreement. Therefore we must hold that the arbitrator ex-
ceeded his authority in recommending the grant of administrative
leave. An arbitrator’s award is void and unenforceable to the extent i,
exceeds the arbitrator’s authority to fashion it, Nuest v. Westinghouse
Air Brake Co., 313 I. Supp. 1228 (1970). Accordingly the award of
30 days administrative leave on a retroactive basis to Mr. Mitchell in
this case is void and unenforceable.

However, notwithstanding the agency’s luck of authority to imple-
ment the part of the award pertaining to administrative leave, it may
be legally possible for the agency to carry out the arbitrator’s stated
purpose of compensating Muv. Mitchell for lost wages and benefits
during all or part of the period he was erroneously placed in an en-
forced leave status as a result of the agency’s admitted failure to use
its best efforts to find suitable employment for him. Authority under
which an agency may retroactively adjust an employee’s compen-
sation 1s contained in the Back Pay Act of 1966, codified in 5 U.S.C.
5596, which provides, in part, as follows:

(b) An employee of an agency who, on the basis of an administrative deter-
mination or a timely appeal, is found by appropriate authority under applicable
law or regulation to have undergone an unjustified or unwarranted personuel
action that has resulted in the withdrawal or reduction of all or a part of the pay,
allowances, or differentials of the employee—

(1) is entitled, on correction of the personnel action, to receive for the
period for which the personnel action was in effect an amount equal to all
or any part of the pay, allowances, or differentials, as applicable, that the
employee normally wonld have earned during that period if the personnel
action had not occurred, less any amounts earned by him through other
employment. during that period; and

(2) for all purposes, is deemed to have performed service for the agency
during that period. except that the employee may not be credited, under this
section, leave in an amount that would cause the amount of leave to his credit
to exceed the maximum amount of the leave authorized for the employee
Dby law or regulation.

The Civil Service Commission has promulgated implementing regn-
lations to that act in title 5 of the C'ode of Federal Regulations, part
550, subpart H. As to whether those regulations permit an agency head
to take cognizance of an arbitrator’s finding that an employee has been
snbjected to an erroneons persennel action by his ageney and pay
the employee nmder the Back Pay Act, the Civil Serviee Commission
has stated, in a letter set forth, in part, in Attachment 2 to FPM Letter
No.711- 71 June 3. 1973, as follows :

The regnlation (5 CUF.RL550.808) <ays in effect the employee is entitled to baek
pay when the o, fazeney head] or ofher approprinte authority makes o decision
ot his own initiative that the adverse personnel aetion was mjustitiod  or
unwarranted. The context of the regulation shows that the expression on hiv ogep
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initiative does not prevent him from acting on the award of an arbitrator. but
only distinguishes this case from the case in which he acts on an appellate
decision.

Thus, where an arbitrator has made a finding that an agency has vio-
lated a collective bargaining agreement to the detriment of an em-
ployee, the ageney head may accept that finding and award the em-
ployee back pay for the period of the erroneous personnel aetion o
long as the cirenmstances surrounding the erroneous aetion fall within
the eriteria set forth in the Back Pay Act and the implementing regu-
lations. The criteria for an unjustified or unwarranted personnel aetion
are set forth in 5 CFR 550.803 (d) and (e) which provide:

(d) To be unjustified or unwarranted, a personnel action must he determined
to be improper or erroneous on the basis of either substantive or procedural
defects after consideration of the equitable, legal, and procedural elements in-
volved in the personnel action.

(e) A personnel action referred to in section 5596 of title 5, United Ntates
Code, and this subpart is any action by an authorized official of an ageney which
results in the withdrawal or reduction of all or any part of the pay allowances,
or differentials of an employee and includes, but is not limited to, separations for
any reason (including retirement), suspensions. furloughs without pay, demo-
tions, reductions in pay, and priods of enforced paid leave whether or not cons
nected wifth an adverse action covered by Part 752 of this chapter.

In the present case, under the provisions of the above-quoted regnla-
tions the agency head or his vepresentative may determine that an
wnjustified or unwarranted personnel action has occurred on the basis
of the arbitrator’s finding that the agency breached its bargaining
agreement with respect to Mr. Mitchell by failing to make sufficient
effort to find him a limited duty position which resulted in his heing
placed in an enforced leave status if it is also determined that it was
probable that a position compatible with Mr. Mitehell’s physical limt-
tations could have been located had every effort been made for all or
part of the period Mr. Mitchell was in a leave status. It is not necessary
that the period or periods of job availability established by the agency
comeide with the 30-day period awarded by the arbitrator sinee the
arbitrator did not base his 30-day award on the probable availability
of a limited duty position during the period. After determining the
position availability period(s), the agency would then be required
to apply the corrective action procedures outlined in 5 CEFR Hi0.801.

Although there is legal anthority for the ageney to implement the

g A gene 1
purpose of the arbitrator’s advisory opinion and award if it is found
that in all likelihood a limited duty job could have been found for Mr.
Mitehell, the ageney may not do so it sueh a determination eamnot be
made. In that connection it is noted that the arbitrator's award was
advisory and may therefore be implemented at the discretion of the
agencey. 50 Comp. Gen. 708 (1971).
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July 1, 1973—June 30, 1974

ABSENCES
Leaves of absence. (See LEAVES OF ABSENCE)

ADMINISTRATIVE DETERMINATIONS

Arbitrary and capricious

Standard of proof

Under IFB for food services for 1 year with two 1-year options that was
restricted to small business concerns, award of contract without referring
the nonresponsibility of four low bidders to SBA under certificate of
competency procedures because of urgency of procurement was proper
determination under ASPR 1--705.4(c) (iv). However, refusal of adminis-
trative agency to attend informal conference on protest held pursuant
to sec. 20.9 of Interim Bid Protest Procedures and Standards is policy
that should be reconsidered. Furthermore, U.S. GAO will not substitute
its judgment in matter for that of contracting officer unless it is shown
by convincing evidence of record that finding of nonresponsibility was
arbitrary, capricious, or not based on substantial evidence-_._________

Although defaults or unsatisfactory performance under prior contracts
are for consideration in determining bidder responsibility under IFB to
furnish field desks, in view of favorable preaward surveys and satisfactory
performance under current contracts, U.S. GAO will not question
contracting officer’s determination that bidders selected for contract
awards are responsible. Furthermore, responsibility is a question of fact
to be determined by contracting officer and necessarily involves exercise
of considerable range of discretion and, therefore, determinations of
responsibility should be accepted where there is no convincing evidence
that determination was abitrary, capricious or not based on substantial
evidence . _ o e e
Conclusiveness

Contracts

Disputes
Fact v. law questions

Where there is no dispute as to facts, but rather question raised is one
of law—that is whether contract came into existence—it is not inappro-
priate for GAO to consider protest of contractor alleged to have defaulted
under contract awarded by AF, notwithstanding contractor also appealed
contracting officer’s determination to terminate alleged contract for
default to Armed Services Board of Contract Appeals___________.____

Page
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ADMINISTRATIVE DETERMINATIONS—Continued

Conclusiveness—Continued

Corporations

Claim of Federal National Mortgage Assn. (FNMA) against Federal
Housing Admin. (FHA) of Dept. of HUD for handling, as suceessor
mortgagee, adjustments necessitated by conversion from insurance for
housing for moderate income nd displaced families under sec. 221(d) (3)
of National Housing Act, as amended, to insurance for rental and coopera-
tive housing for lower income families under sec. 223 of act may not be
considered by U.8. GAO for the FHA while not specifieally chartered as
corporation is defined in Government Corporation Control Act (31 TU.8.C.
846) as “wholly owned Govt. corporation,’”’ and as Govt. corporations
are authorized to settle their own elaims or to have their financial
transactions treated as final, GAO is without authority to determine
FNMA’s entitlement to handling charges claimed-.._....._._ . ..._...

Per diem, travel expenses, etc.

Administrative determination that criteria established by sec. 7 of
Standardized Government Travel Regs. and par. C8151-8154 of Joint
Travel Regs. providing for payment of actual expenses prescribed by
5 U.8.C. 5702 had not been satisfied and, therefore, employees on tempo-
rary duty in support of disaster recovery operations in areas damaged
by Hurricane Agnes in 1972 were not cntitled to reimbursement on
basis of actual expenses is a determination that may not be set aside in
absence of evidence it was not made in accordance with governing law
and regulations, or that it was arbitrary or capricious. Authorization for
payment of actual expenses does not create cntitlement to expenses since
approval was outside scope of official’s anthority and those dealing with
Govt. personnel are deemed to have notice of limitations on authority._. ..

Propriety

Under IFB for food services for 1 year with two 1-year options that
was restricted to small business concerns, award of contract without refer-
ring to nonresponsibility of four low bidders to SBA under certificate of
competency procedures because of urgency of procurement was proper
determination under ASPR 1-705.4(c) (iv). However, refusal of admin-
istrative agency to attend informal conference on protest held pursuant
to sec. 20.9 of Interim Bid Protest Proccdures and Standards is policy
that should be reconsidered. Furthermore, U.S. GAO will not substi-
tute its judgment in matter for that of contracting officer unless it is
shown by convincing evidence of record that finding of nonresponsihility
was arbitrary, capricious, or not based on substantial evidence. . ___.__ .-

ADMINISTRATIVE ERRORS

Civilian personnel

Salary rates

Imployee whose promotion was delayed as result of President’s freeze
on promotions and administrative delay in perfecting promotion recom-
mendation due to erroneous view that promotion could not be made until
freeze was lifted is not entitled to retroactive promotion pursuant to rec-
ommcendation of Grievancc Kxaminer because error involved was mis-
interpretation of instructions and the type of administrative error which
will permit retroactive promotion is an error which involves ministerial
action not accomplished through inadvcrtcnce or failure to implcinent
mandatory provisions of laws and regulations._ . .. _ . cna-o

Page
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ADVERTISING

Advertising v. negotiation

Negotiation propriety

Although deletion of total set-aside for small business concerns from
IFB for hamsters without verification of potential bidders’ intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to make
or delete total sct-aside be carefully considered, potential sources of
smnall business interest be thoronghly investigated, and basis of deter-
mination be fully explained and documented. Furthermore, discarding all
bids under amended invitation that deleted set-aside and negotiation of
procurecment under 41 T'.8.C. 252(¢)(10) werc improper actions since
deviations in three bids reecived affected bidder responsibility and not bid
responsiveness. Hlowever, negotiations currently being conducted may be
continued as needs of contracting agency have changed since opening
of bids and use of negotiations will not negate maximum possible compe-
tition which advertised procurements attempt to further_._ . .__ ... ______

Where procurement records for purchase of refuse collection trucks
and related equipment under invitations for bids reveal past problems
in securing competition hoth because of existence of patents and inclu-
sion of patent indemnification clause, needs of procurement agency may
be obtained under negotiating authority in 10 U.S.C. 2304(a) (10) if it
appears likely that persons or firms other than patent holder who are
capable of performing in accordance with Govt.’s specifications would
not presently be interested in submitting bids_ . . _ .. .. _.___

Specifications availability

Contention after contract award that it was not impossible to draft
specifications for procurement of airport surveillance radar equipment
and that procurement should have heen formally advertised rather than
negotiated under 41 U.8.C% 252(c) (10) is an allegation of an impropriety
in solicitation that was apparent prior to date for receipt of proposals,
and protest not having been filed nnder U.S. (ieneral Accounting Office
Interim Bid Protest Procedures and Standards prior to closing date for
receipt of proposals to permit remedial action was untimely filed, particu-
larly in view of fact protestant was uniquely qualified to call procuring
ageney’s attention to reasons why it helieved it was not impossible to
draft adequate specifications. .- _ ... .-

AGENCY
Common law rule
In determining existence of employer-employee relationship between
retired member and foreign Govt. or instruinentality thereof, common
law rules of agency will be applied in order to determine whether such
instrumentality has right to control and direct employee in performance
of his work and manner in which work istobedone. .. .. .. oo ...

AGENTS
Government
Government liability for acts beyond authority
Civilian personnel matters
Administrative determination that criteria established by sec. 7 of
Standardized (Government Travel Regs. and par. C8151-8154 of Joint
Travel Regs. providing for payment of actual expenses prescribed by

1061
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AGENTS—Continued Page
Government—Continued
Government liability for acts beyond authority—Continued
Civilian personnel matters—Continued
5 U.S8.C. 5702 had not been satisfied and, therefore, employees on tem-
porary duty in support of disaster recovery operations in areas damaged
by Hurricane Agnes in 1972 were not entitled to reimbursement on bagis
of actual expenses is a determination that may not be set aside in absence
of evidence it was not made in accordance with governing law and
regulations, or that it was arbitrary or capricious. Authorization for pay-
ment of actual expenses does not create entitlement to expenses since
approval was outside scope of official’s authority and those dealing with
Govt. personnel are deemed to have notice of limitations on authority. ... il

Erroneous information

Natijonal Labor Relations Board (Board) may not use appropriated
funds to pay claims for monies mistakenly deducted from backpay award
to two discriminatees due to erroncous instructions of Board agent,
since in absence of specific statutory authority U.S. is not liable for
negligent or erroneous acts of its officers, agents, or employees committed
in performance of official duties, but may pay discriminatees such
amounts as Board may collect from employer. B-134763, Feb. 14, 1958,
overruled. - e 834

AGRICULTURE DEPARTMENT
Commodity Credit Corporation. (See COMMODITY CREDIT CORPORA-
TION)

Forest Service
Roads and trails
Appropriation availability for closing, ete.

Funds appropriated or made available to Forest Service for construc-
tion and maintenance of forest roads and trails to earry out provisions of
23 U.8.C. 205 and 16 T.8.C. 501 may not be used to close such roads
and trails or return them to natural state for pursuant to 31 U.S.C. 628
appropriations are required to be applied volely to objects for which they
are made unless otherwise provided by law, and according to definitions
of ““construction” and ‘‘maintenance” in 23 T.8.C. 101(a), legislative
purpose of both 23 U.8.C. 205(a) and 16 U.8.C. 501 pertains to devel-
opment and preservation of forest roads and trails and not to their
liquidation. Hence, road funds may not be used to return abandoned road
sites to their natural state. . .. 328

Loans

Farm operating loans limitation

While langusge contained in Agriculture-Environmental and Con-
sumer Protection Appropriation Act, 1974, that “loans may be insured,
or made to be sold and insured * * * asfollows: ® * * operating loans,
§350,000,000 * * *” \would, standing alone, normally be construed as
binding upon the Agriculture Dept. and establishing a limit upon amount
of loans, legislative history indicates that amount specified was not
intended to be o limitation .. L aea.. 260
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ATRCRAFT Page

Use by officers and employees

Procurement of services by GSA

Procurement by GSA of chartered aircraft or blocked space on regularly
scheduled aircraft prior to reimbursement by using Govt. agencies may
be financed from General Supply Fund established by sec. 109(a) of
Federal Property and Administrative Services Act of 1949, as amended,
40 U.8.C. 756(a), for purpose of “‘procuring * * * nonpersonal services.”’
Although nothing in applicable statute or its legislative history precludes
use of Fund to procure chartered aircraft and/or blocked space on air-
craft, since proposed program will be a major departure from present
practices it is recommended that plan be initiated as an experimental
one of limited scope and duration to test feasibility and desirability of
program, and that plan be disclosed to interested committees of Congress
before proceeding with an extensive program of chartering aircraft. ____ 558

AIRPORTS

Federal aid

Development projects

Facilities use by Government

Payment by civilian agency of landing fees assessed by Missoula
County Airport Commission who had received Federal assistance under
1946 Federal Airport Act is not prohibited since sec. 11(4) of act only
exempted military aircraft from paying landing and take-off fees, and
then only if use of facilities was not substantial. Furthermore, Commission
received no Federal assistance under 1970 Airport and Airway Develop-
ment Act, sec. 18(5) of which replaced sec. 11(4) of 1946 act to exempt
all Govt. aircraft from paying for use of airport facilities developed with
Federal financial assistance and to authorize, if use was substantial,
payment of charge based on reasonable share, proportional to use, of cost
of operating and maintaining facilities used_ ___________ ... ____.____ 84

ALASKA
Trailer allowances .
Military personnel. (See TRAILER ALLOWANCES, Military personnel)

ALASKA RAILROAD

Leases

Concessions

Dining and club car

Initial term of lease for operation of concession lapsed midway through
agency’s 90-day termination notice required by lease, which also gives
agency right to extend on year-to-year basis. Although lapse caused
controversy concerning notice’s legal effect, agency termination is valid
since notice provision is intended to give parties time to prepare for
transition necessitated by termination and lessee’s continued operation
of concession for duration of notice period despite lapse caused agency’s
action to have the practical effect of providing necessary transition time_ 902

564-361 O - 75 - 13
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ALLOWANCES Page
Military personnel
Dislocation allowance
Members with dependents. (See TRANSPORTATION, Dependents,
Military personnel, Dislocation allowance)
Members without dependents
Quarters not assigned
Where at time of member’s permanent change of station, divorce
action against member’s wife was pending in the court, and child was
in legal custody of wife under temporary court order, member is entitled
to dislocation allowance pursuant to 37 U.S.C. 407, as “member without
dependents’ as defined by par. M9001-2, Vol. 1, Joint Travel Regs.
(JTR), since he would not be entitled to travel expenses of his dependents
for purpose of changing their place of residence under par. M7000-12,
Vol. 1, JTR (now item 13), and he was not assigned Govt. quarters.... 787
Excess living costs outside United States, etc. (See STATION ALLOW-
ANCES, Military personnel, Excess living costs outside United States,
etc.)
Family separationallowances. (Sc¢e FAMILY ALLOWANCES, Separation)
Quarters allowance. (See QUARTERS ALLOWANCE)
Subsistence. (See SUBSISTENCE ALLOWANCE)
Subsistence allowance. (See SUBSISTENCE ALLOWANCE, Military
personnel)
Station allowances. (Sec STATION ALLOWANCES)

APPOINTMENTS

Presidential

Confirmation

Travel expenses

National Credit Union Board Presidential appointee whose appoint-
ment is subject to Senate confirmation may not be reimbursed expenses
incurred to travel to Washington to appear before Senate Banking
Committee in connection with his confirmation unless Administrator of
National Credit Union Admin. determines appointee performed official
business such as conferences with officials of Administration that were
of substantial benefit to Administration and Administrator approves
travel performed by nominee__.__ . . _____ . ____________ . ___ ... 424

APPROPRIATIONS

Authorization

Deviations

From amount in enabling act

Where Foreign Assistance Act of 1973 earmarked $18 million for
UNICEF while appropriation act earmarked only $15 million, the
lesser figure is controlling, since from legislative histories it appears that
in authorizing funding at higher level Congress did not intend to reduce
funding of other international organizations and that lesser amount in
appropriation act, representing the latest expression of Congress, was
intended to constitute both maximum and minimum amount available
for UNICEF - e eeeeeeeee = 695
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APPROPRIATIONS—Continued Page

Availability

Air-conditioning disabled veteran’s home

Veterans Admin. funds appropriated for medical care of eligible
veterans may be used to install central air-conditioning in home of
disabled veteran who suffers body temperature impairment as there is
no satisfactory alternative to treat him in noninstitutional setting, and
installation of central air-conditioning—necessary for effective and
economical treatment—is reasonably related to and essential to carry
out purpose of appropriation to medically rehabilitate veteran in non-
hospital setting to obviate need for hospital admission. Furthermore,
general rule that appropriated funds may not be used for permanent
improvements of private property in absence of specific legislative
authority is not for application since improvement is for benefit of veteran
and not U.S. e __. 351

Construction, etc.
Improvements
Private property
General rule prohibiting use of appropriated funds for permanent
improvements of private property (5 Comp. Dec. 478) unless specifically
authorized by law, and limited exception to that rule in sec. 322 of
Economy Act (40 U.S.C. 278a) which, in effect, permits expenditures
for alterations, repairs, and improvements of rented premises not in
excess of 25 percent of first year’s rent is for application to proposed
alteration, repairs, and improvement of permanent nature to premises
rented for housing flight service stations and other air navigation
facilities operated by FAA in connection with air control facilities since
sec. 207(b) of Federal Aviation Act concerning establishment and opera-
tion of air traffic control facilities does not constitute statutory authority
for FAA to effect permanent improvements to private property without
regard to limitation in 40 U.S.C. 278a_ __ _ __ ______ . __._ 317

Court costs and attorney fees
Suits against judicial officers and entities

When Federal judge or other judicial officer, as well as judicial entity,
is sued within scope of judicial duties and Dept. of Justice declines to
provide legal representation, use of judiciary appropriations to pay
litigation costs, including minimal fees to private attorneys where gra-
tuitous representation is not available, is not precluded by 28 U.S.C.
516-519 and 5 U.S.C. 3106. However, Administrative Office of the
U.S. Courts should advise appropriate legislative and appropriations
committees of Congress of its plans and estimated cost for implementa-
tion of plans, and determination as to whether defense of judicial officer’s
ruling or judicial hody’s rule is in best intercst of U.S. and necessary to
carry out functions of judiciary should be made by Administrative
Office of the U.S. Courts and not by defendant. Also, defense of Federal
public defenders appointed under 18 U.S.C. 3006A (h) may be paid from
appropriations provided for public defender service where other public
defender attorneys are not available_ __ __ ___________________________ 301
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APPROPRIATIONS—Continued
Availability—Continued
Dedication ceremonies
Expenses

Since holding of dedication ceremonies and laying of cornerstones
connected with construction of public buildings and public works are
traditional practices, costs of which are chargeable to appropriation
for construction of building or works, expense of engraving and chrome
plating of ceremonial shovel used in ground breaking ceremony would be
reimbursable and chargeable in same manner as any reasonable expense
incurred incident to cornerstone laying or dedication ceremony but for
fact evidence has not been furnished as to who authorized the chrome
plating and engraving of shovel; where shovel originated; subsequent use
to be made of shovel; and why there was l-year lag between ground
breaking ceremony and plating and engraving of shovel. ____.__..___._..

Erroneous deductions from backpay
Unemployment compensation

National Labor Relations Board (Board) may not use appropriated
funds to pay claims for monies mistakenly deducted from backpay
award to two discrimatees due to erroneous instructions of Board agent,
since in absence of specific statutory authority U.S. is not liable for negli-
gent or crroneous acts of its officers, agents, or employees committed in
performance of official duties, but may pay discriminatees such amounts
as Board may collect from employer. B-134763, Feb. 14, 1958, over-

Exzpenses incident to specific purposes
Necessary expenses

Cost of providing food to Federal Protective Services officers of GSA
who were kept in readiness pursuant to 40 U.S.C. 318 in connection with
unauthorized occupation of Bureau of Indian Affairs building is reimburs-
able on basis of emergency situation which involved danger to human
life and destruction of Federal property, notwithstanding that expendi-
ture is not ‘“necessary expense’’ within meaning of Independent Agencies
Appropriation Act of 1973; that 31 U.S.C. 665 precludes one from be-
coming voluntary creditor of U.S.; and general rule that in absence of
authorizing legislation cost of meals furnished to Govt. employees may
not be paid with appropriated funds. However, payment of such expenses
in future similar cases will depend on circumstances in each case.. ____._.

Gifts
To officers and employees

Expenditure for distribution of decorative ashtrays to participants
at SBA-sponsored conference of Govt. procurement officials with intent
that SBA seal and lettering on ashtrays would generate conversation
relative to conference and serve as reminder to participants of conference
purposes, and thereby further SBA objectives, is unauthorized in that
such items are in the nature of personal gifts and thus expenditures
therefor do not constitute necessary and proper use of appropriated
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APPROPRIATIONS—Continued

Availability—Continued

Indigent persons

Court costs

Since 39 Comp. Gen 133 holds that expense of perpetuating and
authenticating testimony given at deposition is payable from same funds
as fees for witnesses, whereas 50 ¢d. 128 holds that Criminal Justice Act
of 1964, as amended, 13 U.S.C. 3006 A, provides sole source of funds for
eligible defendants to obtain expert services necessary for adequate
defense, stenographic and notarial expenses incurred to perpetuate and
authenticate testimony of expert witnesses for such defendants should
henceforth be paid by Administrative Office of U.S. Courts from funds
available to it, and not by Dept. of Justice. 39 Comp. Gen. 133 modified. _

Judgments, decrees, etc. (Se¢e COURTS, Judgments, decrees, etc.,
Payment)

Medical fees
Authorization requirement

Medical services Dept. of State is authorized under Foreign Service
Act of 1946, as amended, to furnish other agency overseas employees and
their dependents may not be extended to overseas employees of Internal
Revenue Service (IRS) in absence of specific legislation authorizing
service for IRS employees and in view of unavailability of IRS “necessary
expenses’’ appropriation for expenses of this nature. Only exceptions to
general rule that medical care and treatment are personal to employee
unless provided by contract of employment, statute, or valid regulation
are where illness is direct result of Govt. employment or where limited
medical services are for principal benefit of Govt., that is, diagnostic and
precautionary services such as examinations and innoculations made
necessary by particular conditions or requirements of employment.___. .

Membership fees
Professional organizations

Although prohibition in 5 U.8.C. 5946 against use of appropriated
funds to pay membership fees for individual employees in professional
associations applies to employees of National Environmental Research
Center of U.8. Environmental Protection Agency who join professional
societies concerned with environment, notwithstanding such membership
would be of primary benefit to agency rather than employee, there is no
objection to use of funds for payment of membership fees in namc of
agency if expenditure is justified as necessa:_ ‘o carry out purposes of
agency’s appropriation_ . - . e ieee_

Objects other than as specified
Prohibition

Funds appropriated or made available to Forest Service for construc-
tion and maintenance of forest roads and trails to carry out provisions
of 23 U.S.C. 205 and 16 U.S.C. 501 may not be used to close such roads
and trails or return them to natural state for pursuant to 31 U.S.C. 628
appropriations are required to be applied solely to objects for which
they are made unless otherwise provided by law, and according to
definitions of ‘‘construction’” and ‘‘maintenance’” in 23 U.S.C. 101(a),
legislative purpose of both 23 U.S.C. 205(a) and 16 U.S.C. 501 pertains
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APPROPRIATIONS—Continued Page

Availability—Continued
Objects other than as specified—Continued

Prohibition—Continued

to development and preservation of forest roads and trails and not to
their liquidation. Hence, road funds may not be used to return abandoned
road sites to their natural state_ . _ _ . . ________________.______._.. 328
Federal aid, grants, etc., to States. (Seec STATES, Federal aid, grants, etc.)
Federal grants, etc., to other than States. (Scc FUNDS, Federal grants,

etc., to other than States)

Fiscal year
Availability beyond
Federal aid, grants, etc.
School assistance in federally affected areas
The Second Supplemental Appropriations Act, 1973, P.L. 93-50,
approved July 1, 1973, although not specifically providing funds for the
increase from 54 to 68 percent authorized for sec. 3(b) School Assistance
in Federally Affected Areas, is considered by reason of raising limitation
on fund availability for sec. 3(b) students during fiscal year 1973, as
having appropriated the additional funds, thus bringing the availability
for obligation of 1973 funds, notwithstanding prohibition against availa-
bility of appropriations beyond current year, and failure to extend
availability of impact aid funds, prescribed for 1973 by so-called
“Continuing Resolution,” P.L. 92-334, approved July 1, 1972, within
intent of the Public Works for Water and Power Appropriation Act,
1974, approved Aug. 16, 1973, P.L. 93-97, extending period for obliga-
tion of appropriations contained in Second Supplemental Appropriations
Act, 1973, for period of 20 days following enactment of 1974 act-__._..._ 129
Judgments
Indefinite appropriation availability, (See APPROPRIATIONS, Perma-
nent indefinite, Judgments)
Necessary expenses availability. (Sec APPROPRIATIONS, Availability
Expenses incident to specific purposes, Necessary expenses)
Permanent indefinite
Judgments
Against officers and employees
Judgments and costs (or compromise settiements) assessed against
individual Internal Revenue Service employees determined to have been
acting within the scope of their employment are payable from the in-
definite appropriation established by 31 U.S.C. 724a if not over $100,000
in each case, but funds must be appropriated specifically for that purpose
if the amount exceeds $100,000, and in either case, judgment must be
regarded as obligation of the United States..__ ... ________.__..._... 782
United Nations Children’s Fund (UNICEF)
Authorization ». appropriation differences
Where Foreign Assistance Act of 1973 earmarked $18 million for
UNICEF while appropriation act earmarked only $15 million, the lesser
figure is controlling, since from legislative histories it appears that in
authorizing funding at higher level Congress did not intend to reduce
funding of other international organizations and that lesser amount in
appropriation act, representing the latest expression of Congress, was
intended to constitute both maximum and minimum amount available
for UNICEF . e 695



INDEX DIGEST

ARBITRATION
Award
Compliance )
Restoration of leave and payment of per diem

Two Navy ecmployces remained at temporary duty station on Sunday,
after completing assignment on Saturday, in order to perform return
travel during regular workweek. Each was charged 8 hours leave and
denied per diem in connecction with the deferred travel. Navy may
comply with arbitration award directing restoration of leave and pay-
ment of per diem since per diem costs for less than 2 days are considered
reasonable for compliance with travel policy cxpressed at 5 U.S.C. 6101
(b)(2) and Navy is, thus, not precluded under E.Q. 11491, sec. 12, by
applicable law or regulations, from accepting such award_.___________

Grant of administrative leave
Implementation by agency
No legal authority

Employee who was injured and unable to perform regular duties but
who could perform other limited duties submitted grievance alleging that
agency did not comply with labor-management agreement in that it did
not “make every effort” to find a limited duty position for him. Recom-
mendation of arbitrator who upheld grievance that employee be granted
30 days administrative leave may not be implemented by agency since
there is no legal authority to grant administrative leave in the
CIFCUMStANCES - o o e o e e e —m—am

Implementation by agency
Of purpose
Grant of back pay

Although agency may not properly implement arbitrator’s award
granting employee whose grievance was upheld 30 days administrative
leave since no legal authority exists for such leave, it may implement
purpose of award by granting employee back pay under 5 U.8.C. 5596
if it is found that had agency not violated collective bargaining agreement
by not making every effort to find employee an alternate job when he
was incapacitated for performance of his regular duties a job would have
been found for employee. However, arbitrator’s award is advisory only
and may be implemented at discretion of agency_ .. .- oo -

ATTORNEYS
Fees
Overhead expenses part of fee

As normally an attorney appointed under Criminal Justice Act of 1964,
18 U.8.C. 30064, is expected to use his office resources, including secre-
tarial help, to take dictated statements, and these overhead expenses
are reflected in attorney’s statutory fee, he may not be separately
reimbursed for expenses except in unusual situations where extraordinary
overhead-type expenses are incurred in order to prepare and conduct
adequate defense, in which case such services, if otherwise eligible, may
be considered “other services necessary for an adequate defense” under
18 U.S.C. 3006A(e) and be paid accordingly . - cccoioooiooo
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ATTORNEY—Continued Page
Fees—Continued

Suits against judicial officers and entities

When Federal judge or other judicial officer, as well as judicial entity,
is sued within scope of judicial duties and Dept. of Justice declines to
provide legal representation, use of judiciary appropriations to pay
litigation costs, including minimal fees to private attorncys wherc
gratuitous representation is not available, is not precluded by 28 U.S.C.
516-519 and 5 U.S.C. 3106. However, Administrative Office of the U.S.
Courts should advise appropriate legislative and appropriations com-
mittees of Congress of its plans and estimated cost for implementation
of plans, and determination as to whether defense of judicial officer’s
ruling or judicial body’s rule is in best interest of U.S. and necessary to
carry out functions of judiciary should be made by Administrative Office
of the T.8. Courts and not by defendant. Also, defense of Federal public
defenders appointed under 18 TU.S.C. 3006A(h) may be paid from
appropriations provided for public defender service where other public
defender attorneys are not available_.___ . _______________ ___________ 301

Government
Leaves of absence

U.S. attorneys who are compensated at Executive Scheduiile rates are
excluded from coverage of Annual and Sick Leave Act since 5 U.S.C.
6301(2) (x) exempts from coverage all officers appointed by President
whose basic rates of pay exceed highest General Schedule (GS) level and
although 5 TU.S.C. 6301(2)(x) refers to individual whose rate of payv
“‘exceeds” highest GS level, intent of Act can be effected only if those
whose salaries are intended to exceed highest GS level by virtue of as-
signment to Executive Schedule are exempted even though GS-18 and
Executive Level V officials may at times receive equal pay. Furthermore,
while discretionary exemption authority in 5 U.S.C. 6301(2) (xi) prohibits
President, from excluding any U.S. attorney from coverage under the
leave act, clause does not operate to nullify statutory exclusion required
by 5 U.8.C. 6301(2) (X). o - oo e 077
Hire

Reemployed annuitants

In view of funds provided in its current appropriation for ‘“special
counsel fees,” Federal Communications Commission may procure serv-
ices of a retired Govt. attorney in connection with investigation and
proceedings he directed prior to retirement, and amount payable to him
is not subject under 5 U.S.C. 8344(a) to set-off by amount of his retirement
annuity since retiree’s expertise and thorough knowledge in matter will
enable him to perform functions described in ‘“‘Statement of Work”
contained in proposed contract independently rather than under an
employer-employee relationship. - __________._.________ e 702

AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic
Data Processing Systems)

AUTOMOBILES
Transportation. (See TRANSPORTATION, Automobiles)
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AWARDS

Contract awards. (See CONTRACTS, Awards)
Finders of Government property

Alien

In absence of specific authority for paying rewards, a reward may not
be paid to law enforcement official of Thailand for recovery of stolen
U.8. Air Force property. However, Secretary of Air Force may authorize
payment of reward from amount designated for emergencies and cxtra-
ordinary expenses in current appropriation “Operation and Maintenance
of the Air Force,” an amount which may only be cxpended upon approval
or authority of Secretary. . _ . e

Informers

Violations of customs laws

Comprehensive Drug Abuse Prevention and Control Act

Since sec. 511(d) of Comprchensive Drug Abuse Prevention and Con-
trol Act incorporates 19 U.S.C. 1619 only in connection with forfeitures
of property, payment to an informer on basis of forfeited bail bond, which
is treated as fine under 19 U.S.C. 1619, is not authorized under sec. 511(d)
of act. However, sec. 516(a) of act, which authorizes payments to inform-
ers by Attorney General, appears applicable_ - _ _____________________

BAILMENTS

Liability of bailee

Property losses in transit

Bidder’s claim for incidental expenses that resulted from loss of un-
endorsed cashier’s check, payable to the order of GSA and submitted as
bid deposit incident to sale of real property and which was lost in mail
when returned after all bids werc rejected is denied because GSA, as
pledgee, is only obligated to use ordinary care and its use of certified
mail, return receipt requested, conforms with customary practice and
pledgees nced not insure pledged property - ool
Long-term leased vehicles

Member with motor vehicle under long-term lease is not entitled to
shipment of leased vehicle overseas at Govt. cxpense since 10 U.S.C.
2634 and para. M11000-1, JTR, provide vehicle must be owned by
member, and long-term lease is bailment agreecment in which lessee is
given possession, but lessor retains ownersnip_ _ o oo ____

BANKS
Loans
Participation with Small Business Administration
Interest rates '

Private lending institutions participating with SBA in making loans to
assist public or privatc organizations operated for benefit of handicapped
or to assist handicapped individuals in establishing, acquiring, or oper-
ating small business concern pursuant to sec. 7(g) of Small Business Act
are not restricted to 3 per centum per annum interest rate prescribed by
sec. 7(g) (2) of act, for to apply language of sec. 7(g) (2) literally would
defeat purpose of act. Therefore SBA may approve interest rate which
is “legal and reasonable” on participation loans made by lending insti-
tutions under sec. 7(g), even though SBA on its direct or participation
loans is restricted to prescribed 3 percent interest rate. However, at
opportune time SBA should seek appropriate legislative revision of
language in question.- oo i

1071

Page

707

693

607

924



1072 INDEX DIGEST

BIDDERS Page
Debarment
Authority of General Accounting Office

Allegation of noncompetitive practices because of communality of
ownership and financial interests between two bidders is referred to
DSA for consideration in accordance with ASPR 1-111 and ASPR 1-600.
GAO has discontinued practice of reviewing bid protests of contracting
officer’s affirmative responsibility determination, except for actions by
procuring officials which are tantamount to fraud, and GAQO has no
authority to administratively debar or suspend other than for violations
of Davis-Bacon Act, which is not relevant here______________________ 931

Qualifications
Administrative determinations
Acceptance

Contracting officer’s determination that successful bidder was respon-
sible was not arbitrary, capricious, or unsupported by substantial
eVIdeNCe o oo o o e e ecmccceeaaee 767

Current determination of rejected bidder

Where contracting officer improperly found that low bid was non-
responsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination
of responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company was
low bidder and make award to company, if its bid is otherwise acceptable
for award._ . e 396

Capacity, etec.
Plant facilities, etc.

Review of record concerning determination of bidder’s nonresponsi-
bility to perform contract for provision of hard copies and microfiche of
educational literature indicates that although bidder has equipment
capability, with exception of backup copier, contracting officer’s finding
on this responsibility factor, as well as finding that bidder lacks necessary
personnel, is not patently unreasonable.____________.____.______.____ 932

What constitutes

Although determination that a small business concern submitting low
offer under request for proposals to perform refrigerated warehouse
services, involving receipt, storage, assembly, and distribution of food,
including export transportation, was nonresponsible in areas of health,
safety, and sanitation should have been promptly referred, pursuant to
par. 1-705.4(c)(iv) of Armed Services Procurement Reg., to Small
Business Admin. for certificate of competency consideration since
deficiencies relate to ‘‘capacity’” defined as “overall ability * * * to
meet quality, quantity, and time requirements,” issuance of certificate
of urgency in lieu was justified and reasonable as delay was not adminis-
tratively created, and continuation of services was essential. Further-
more, rule is that responsibility determination unless arbitrary, capricious,
or not based on substantial evidence is acceptable__ ... ___ . ._._____ 15
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BIDDERS—Continued

Qualifications—Continued

Experience

Effect of requirement on subcontracting

Where IFB to design, fabricate, and erect window walls, entrances,
and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement
that at least 12 percent of work would be performed by its own force,
fact that subcontractor was listed, although not required, is not con-
strued to mean all work would be subcontracted; where subcontractor’s
insurance experience modification factor for Workmen’s Compensation
permitted Govt. to take into consideration cost of Govt-provided insur-
ance, failure of prime contractor to submit its own insurance factor is
minor informality; and where subcontractor is bound by prime con-
tractor’s commitment to Washington Plan providing minority hiring
goals, bid as submitted was responsive and was properly considered for
contract award_ _ - __ . oL

Financial responsibility
Improvement after contract award

Determination that prospective contractor failed to meet minimum
financial standards required by sec. 1-1.1203 of FPR to be eligible for
award of Federal Supply Service contract for film is upheld on basis
SBA'’s denial of bidder’s application for certificate of competency (COC),
although approved by regional office, is final and conclusive since
in procurements that exceed $250,000, determination to issue or deny
COC is vested in SBA Central Office (15 U.S.C. 637(b)(7)) and is
not subject to review, and on basis improvement in bidder’s financial
condition after award, and fact award was made a month before it was to
take effect, in order to timely distribute Federal Supply Schedule to
agencies, has no effect on propriety or validity of award_ _____________

Joint venture agreement effect

Where low bidder entered into joint venture agreement to obtain
necessary resources to perform a janitorial service contract prior to
denial by SBA of request for certificate of competency (COC), request
which upon resubmission to SBA was not accepted because SBA ques-
tioned impact of joint venture on bidder’s responsiveness and stated it
would not accept referral unless new information was developed rela-
tive to bidder’s financial condition, and additionally that if joint venture
was allowed bidder if still considered responsive could possibly perform,
contracting officer should not have ignored joint venture agreement, and
agreement should be reassessed and if bidder is found to be responsible,
contract awarded incumbent contractor should be terminated for conven-
ience of Govt. and award made to low bidder__ _ . _ . ___________.__.___

Geographical location requirement

Although basic principle underlying Federal procurement is to maxi-
mize full and free competition, legitimate restrictions on competition
may be imposed when needs of procuring agency so require, and Home
Port Policy to perform ship repairs in vessel’s home port to minimize
family disruption is not illegal restriction since useful or necessary purpose
is served. Therefore low bidder under two invitations to perform dry-
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BIDDERS—Continued Page
Qualifications—Continued N
Geographical location requirement—Continued

docking and repair of utility landing craft in San Diego area who offered

to perform at Terminal Island properly was denied contract awards.

However, where all or most of vessel’'s crew are unmarried, home port

restriction does not serve to foster Home Port Policy, and therefore, if

feasible determination can be made prior to issuance of solicitation that

geographical restriction has no applicability, it should not be imposed-. .. 102
Contention that contracting agency’s needs do not justify scope of

75-mile geographical restriction in IFB and allegations that protester’s

past experience shows it can meet requirements of specifications do not

furnish basis to conclude use of limitation was an abuse of discretion,

since stating restriction in terms of mileage radius rather than highway

miles represents reasonable approach, and fact that protester might be

able to meet requirements does not per se render restriction unreasonable,

as determining whether certain needs justify particular restriction is

matter of agency judgment, and adequate competition was apparently

generated. e emmmme— e 522

License requirement
Administrative determination

Requirement in several invitations for bids that bidder have license to
conduct guard service business in State of N.Y. or that contractor be
licensed as qualified guard service company in Va., County of Fairfax,
and Md., Montgomery County, is not restrictive of competition but
proper exercise of procurement responsibility for when contracting
officer is aware of local licensing requirements, he may take reasonable
step of incorporating them into solicitation to assure that bidder is
legally able to perform contract by requiring bidder to comply with
specific known State or local license requirements in order to establish
bidder responsibility. While it may be possible for unlicensed company
to provide adequate guard service, it is not unreasonable for contracting
officer to believe that appropriate performance of guard service could be
obtained only from licensed agencies. _ . ______ . ___._____._____.. 51

Contractor not authorized carrier
Amount claimed for movement of tug and barge under canceled
contract because contractor did not have required ICC authority is
not reimbursable as agent of Govt. may not waive requirement that a
water carrier in interstate commerce is subject to regulation under
Interstate Commerce Act, and since no benefit accrued to Govt., pay-
ment on a gquantum meruil basis may not bemade_______._.___.._.___ 620

ICC certification

ICC decision in Kingpak, Investigation of Operations, 103 M.C.C. 318,
requiring motor carriers providing transportatipn under contracts for
packing and containerization. of used household goods to have ICC
operating authority, permits carriers to act as freight forwarders of used
household goods exempt from requirement for having such authority,
but since bidder was low only on portion of IFB calling for services
relating to unaccompanied baggage, which is not regarded as used house-
hold goods, contracting officer properly rejected bid because of lack of
ICC operating authority . _ o e eecmeoo-s 750
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BIDDERS—Continued
Qualifications—Continued
License requirement—Continued

Time for compliance

There is no basis for contluding that award was improperly made
because Army did not allow sufficient time for ICC to process low bidder’s
application for temporary authority, since award was not made until 2
months after application was filed with ICC__._______________________

License requirement in a Govt. solicitation is matter of bidder
responsibility since bidder has duty to ascertain its legal authority to
perform Govt. contract within a State, and requirement not relating to
bid evaluation need not be submitted before bid opening. Therefore, low
bidder who did not submit licensing and registration information with
its bid to furnish taxi and pick-up services is considered to be responsive
bidder. A State may enforce its license requirements provided State
law is not opposed to or in conflict with Federal policies or laws, or does
not interfere with execution of Federal powers. Also, equipment informa-
tion intended to determine bidder capacity and ability to perform service
contract is matter of bidder responsibility, not bid responsiveness, as is
fact that bidder was in the ambulance business and not taxi business
at time bids were opened_ _______________________ . _____ . __.____._

Manufacturer or dealer
Administrative determination

Labor Department
Bidder’s qualification as ‘‘regular dealer’” or “manufacturer’’ under
Walsh-Healey Act is determination vested in contracting officer, subject
to final review by Dept. of Labor, and GAO is without authority to
- review; and where bid represents bidder is ‘‘regular dealer,” protester’s
contention that bidder actually is “manufacturer’”’ provides no basis to
question bid responsiveness_ ____________ . ___ . _______..___.

Prior unsatisfactory service
Administrative determination

Although defaults or unsatisfactory performance under prior contracts
are for consideration in determining bidder responsibility under IFB to
furnish field desks, in view of favorable preaward surveys and satisfactory
performance under current contracts, U.S. GAO will not question
contracting officer’s determination that bidders selected for contract
awards are responsible. I'urthermore, responsibility is a question of fact
to be determined by contracting officer and necessarily involves exercise
of considerable range of discretion and, therefore, determinations of
responsibility should be accepted where there is no convincing evidence
that determination was arbitrary, capricious or not based on substantial
evidence____ oo e ecmcoeoC

Qualified Offerors List

Although protest against award of contract under RFP issued by
National Highway Traffic Safety Admin. will not be considered as it was
untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest
Procedures and Standards, exception is taken to establishment and
operation of Qualified Offerors List (QOL) by Admin. to curtail excessive
production of solicitation packages, but which in fact is presolicitation
procedure for determining prospective bidder’s or offeror’s responsibility,
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BIDDERS-—Continued
Qualifications—Continued
Qualified Offerors List—Continued
and as procedure unduly restricts competition it should be eliminated.
Furthermore, Federal Procurement Regs., relied upon as authority to
establish QOL, merely permit establishment of mailing list to assure
adequate source of supply and to spell out necessary procedures for
reasonable restriction on number of solicitations available___.._______.

Small business concerns
Nonreferral for certification justification
Time of the essence

Although determination that a small business concern submitting low
offer under request for proposals to perform refrigerated warehouse
services, involving receipt, storage, assembly, and distribution of food,
including export transportation, was nonresponsible in areas of health,
safety, and sanitation should have been promptly referred, pursuant to
par. 1-705.4(c)(iv) of Armed Services Procurement Reg., to Small
Business Admin. for certificate of competency consideration since
deficiencies relate to ‘“‘capacity’’ defined as “overall ability * # *# to
meet quality, quantity, and time requirements,’”’ issuance of certificate
of urgency in lieu was justified and reasonable as delay was not adminis-
tratively created, and continuation of services was essential. Furthermore,
rule is that responsibility determination unless arbitrary, capricious, or
not based on substantial evidence is acceptable_______.____________._.

Under IFB for food services for 1 year with two 1-year options that
was restricted to small business concerns, award of contract without
referring the nonresponsibility of four low bidders to SBA under certifi-
cate of competency procedures because of urgency of procurement was
proper determination under ASPR 1-705.4(c) (iv). However, refusal of
administrative agency to attend informal conference on protest held
pursuant to sec. 20.9 of Interim Bid Protest Procedures and Standards
is policy that should be reconsidered. Furthermore, U.S. GAO will not
substitute its judgment in matter for that of contracting officer unless
it is shown by convincing evidence of record that finding of nonresponsi-
bility was arbitrary, capricious, or not based on substantial evidence. . ..

Status determination

Determination by Small Business Administration (SBA) that bidder
is small business is conclusive upon Federal agencies and any appeal from
determination must be filed with SBA___________ ... ____..._.

State, etc., licensing requirements

License requirement in a Govt. solicitation is matter of bidder responsi-
bility since bidder has duty to ascertain its legal authority to perform
Govt. contract within a State, and requirement not relating to bid
evaluation need not be submitted before bid opening. Therefore, low
bidder who did not submit licensing and registration information with
its bid to furnish taxi and pick-up services is considered to be responsive
bidder. A State may enforce its license requirements provided State law
is not opposed to or in conflict with Federal policies or laws, or does not
interfere with execution of Federal powers. Also, equipment information
intended to determine bidder capacity and ability to perform service
contract is matter of bidder responsibility, not bid responsiveness, as is
fact that bidder was in the ambulance business and not taxi business at
time bids were opened._ - __ . .o
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BIDDERS—Continued

Qualifications—Continued

State, etc., licensing requirements—Continued

Requirement in several invitations for bids that bidder have license to
conduct guard service business in State of N.Y. or that contractor be
licensed as qualified guard service company in Va., County of Fairfax,
and Md., Montgomery County, is not restrictive of competition but
proper exercise of procurement responsibility for when contracting
officer is aware of local licensing requirements, he may take reasonable
step of incorporating them into solicitation to assure that bidder is
legally able to perform contract by requiring bidder to comply with
specific known State or local license requirements in order to establish
bidder responsibility. While it may be possible for unlicensed company
to provide adequate guard service, it is not unreasonable for contracting
officer to believe that appropriate performance of guard service could
be obtained only from licensed agencies_ - _ ._________.._________.___

Subcontractors
Insurance, affirmative action plans, percentage of work

Where IFB to design, fabricate, and erect window walls, enirances,
and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement
that at least 12 percent of work would be performed by its own force, fact
that subcontractor was listed, although not required, is not construed to
mean all work would be subcontracted; where subcontractor’s insurance
experience modification factor for Workmen’s Compensation permitted
Govt. to take into consideration cost of Govt-provided insurance,
failure of prime contractor to submit its own insurance factor is minor
informality; and where subcontractor is bound by prime contractor’s
commitment to Washington Plan providing minority hiring goals, bid as
submitted was responsive and was properly considered for contract

Responsibility ». bid responsiveness

Bid deviations

Although deletion of total set-aside for small business concerns from
IFB for hamsters without verification of potential bidders’ intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
make or delete total set-aside be carefully considered, potential sources of
small business interest be thoroughly investigated, and basis of determi-
nation be fully explained and documented. Furthermore, discarding all
bids under amended invitation that deleted set-aside and negotiation of
procurement under 41 U.S.C. 252(c) (10) were improper actions since
deviations in three bids received affected bidder responsibility and not
bid responsiveness. However, negotiations currently being conducted may
be continued as needs of contracting agency have changed since opening
of bids and use of negotiations will not negate maximum possible com-
petition which advertised procurements attempt to further_____________

Bid rejection erroneous

Failure of low bidder to list buses it would use in performing trans-
portation service contracts did not render bid nonresponsive as omission
relates to responsibility of bidder rather than to responsiveness of bid,
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BIDDERS—Continued Page
Responsibility v. bid responsiveness—Continued
Bid rejection erroneous-—Continued
since procurement requirement was for furnishing of services and not for
furnishing buses, except as incident to furnishing services, and since
bidder is legally obligated to furnish L-uses having acceptable minimum
characteristics. Therefore bid should not have been rejected without
specific determination that company was nonresponsive________.____. 396
Where contracting officer improperly found that low bid was non-
responsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination of
respongibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company was
low bidder and make award to company, if its bid is otherwise acceptable
for award. e 396

Bidder ability to perform

Bid that failed to list subcontractors which was submitted under solici-
tation for retreading of pneumatic tires that limited subcontracting to
not more that 50 percent of work and that called for listing of subcon-
tors for purpose of establishing bidder responsibility may be considered.
It is only when subcontractor listing relates to material requirement
of solicitation that bid submitted without listing is nonresponsive, and
fact that invitation imposed 50 percent limitation on subcontracting
does not convert subcontracting listing requirement to matter of bid
responsiveness since purpose of listing is to determine bidder capability
to perform, information that may be submitted subsequent to bid
opening. Furthermore, “Firm Bid Rule” was not violated since bidder
may not withdraw its bid and bid acceptance will result in binding
contract_ __ __ e 27

License requirement in a Govt. solicitation is matter of bidder respon-
sibility since bidder has duty to ascertain its legal authority to perform
Govt. contract within a State, and requirement not relating to bid
evaluation need not be submitted before bid opening. Therefore, low
bidder who did not submit licensing and registration information with
its bid to furnish taxi and pick-up services is considered to be responsive
bidder. A State may enforce its license requirements provided State law
is not opposed to or in conflict with Federal policies or laws, or does not
interfere with execution of Federal powers. Also, equipment information
intended to determine bidder capacity and ability to perform service con-
tract is matter of bidder responsibility, not bid responsiveness, as is
fact that bidder was in the ambulance business and not taxi business at
time bids were opened. ... . ... ieeeaan 36

Review of record concerning determination of bidder’s nonresponsi-
bility to perform contract for provision of hard copies and microfiche of
educational literature indicates that although bidder has equipment
capability, with exception of backup copier, contracting officer’s finding
on this responsibility factor, as well as finding that bidder lacks necessary
personnel, is not patently unreasonable__________.________..o____-- 932
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BIDDERS—Continued Page

Responsibility v. bid responsiveness—Continued

Equal Opportunity Certification

Under IFB for hydraulic turbines, bidder’s failure to complete Equal
Opportunity Certification and its insertion of words ‘“NOT APPLIC-
ABLE” under Equal Employment Compliance representation do not
render bid nonresponsive, since both provisions relate to bidder respon-
sibility and, therefore, it is considered that no exception was taken in bid
to any material requirement of IFB. To extent B-161430, July 25, 1967
is inconsistent with this and other cited decisions, it will no longer be
followed . o n e e 487

Information

License requirement in a Govt. solicitation is matter of bidder respon-
sibility since bidder has duty to ascertain its legal authority to perform
Govt. contract within a State, and requirement not relating to bid evalu-
ation need not be submitted before bid opening. Therefore, low bidder
who did not submit licensing and registration information with its bid
to furnish taxi and pick-up services is considered to be responsive bidder.
A State may enforce its license requirements provided State law is not
opposed to or in conflict with Federal policies or laws, or does not inter-
fere with execution of Federal powers. Also, equipment information
intended to determine bidder capacity and ability to perform service
contract is matter of bidder responsibility, not bid responsiveness, as is
fact that bidder was in the ambulance business and not taxi business at
time bids were opened______ ___ o eee o 36

Licensing-type requirements

Rejection of low bidder as nonresponsive because it failed to provide
evidence cf ICC operating authority regarded by Army as necessary for
performance of packing and containerization contract was improper,
since licensing-type requirements are matters of responsibility____.____ 750

Waiver of misdescription
Execution
Revival of bid
Bidder’s execution of waiver of misdescription in a solicitation upon
agency’s request after bid expired may be viewed as revival of bid. Since
all other bids were rejected, Govt. may accept revived bid rather than
readvertise if such action is in Govt.’s best interest__________________ 737

BIDS

Acceptance

Notice

Contention that no contract came into existence under second step
of two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for
housing construction because bid accepted orally was not effective before
expiration of Davis-Bacon Wage Rate Determination and bid itself, or
alternative allegation that bid was nonresponsive and also contained
bid price error and, therefore, there was no contract to terminate for
default is refuted by record which evidences oral notification of contract
approval made subsequent to written notification of award made subject
to such approval was in compliance with IFB. Furthermore, failure to

564-361 O - 75 - 14
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BIDS—Continued
Acceptance—Continued
Notice—Continued
describe actual amount of work to be performed by contractor did not
make its bid nonresponsive as invitation did net require this information,
and variances between price bid and Govt.’s estimate and other bids
submitted was insufficient to place contracting officer on constructive
notice of error . et

Acceptance time limitation

Extension .

Effect not prejudicial to other bidders

Low bidder’s failure to formally extend bid in writing prior to expira-
tion date does not preclude acceptance of bid subsequently extended,
notwithstanding fact that another bidder extended its bid prior to
expiration date, since low bidder’s participation in bid protest filed by
other bidder shows intention to keep bid open for duration of protest
and there is no indication that acceptance of low bid would have detri-
mental effect on competitive bidding system or be prejudicial to other
bidders. . oo e ceeeaeaaa

Protest determination
Bid protest filed after bid opening and challenging estimates and other
alleged defects in solicitation is untimely under 4 CFR 20.2(a), notwith-
standing protester’s assertion that defects became apparent only after
incumbent contractor’s bid was opened, since record indicates that
alleged defects were or should have been apparent to protester prior to
bid opening _ . s

All or none

Award to one bidder advantageous

Fact that one agency seeks to meet its minimum needs for efficient
garbage removal system by purchasing entire system—that is grouping
bodies, refuse containers, and trucks—while another agency plans to
modify on-hand items and by only certain components of system is not
determinative of propriety of either solicitation as both methods are
reasonable in order to achieve desired ends. Therefore, all or nothing
bidding requirement on refuse containers, trucks, and related equipment
is not considered unduly restrictive of competition, even though manufac-
ture of single component would be excluded, since question of compati-
bility of components is reasonable basis for procuring agency to require
bids on entire system . _ _ ____ e

Ambiguous

Bid modification

Award for transportation services evaluated on basis of oral announce-
ment at bid opening instead of evaluation method provided in IFB which
would have resulted in different bidder being successful should be ter-
minated for the convenience of Govt. and requirement resolicited, since
oral statement was not binding on bidders; moreover, bids may not be
evaluated on different basis than stated in IFB. Bidders were effectively
denied opportunity to consider whether bids should be modified and FPR
1-2.207(d) precludes award in such circumstance. . . __._____.__

Bidders, generally. (See BIDDERS)
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BIDS—continued Page
Bonds. (See BONDS, Bid)
Brand name or equal. (See CONTRACTS, Specifications, Restrictive,
Particular make)
Buy American Act
Buy American Certificate .
Omission
Fact that unsolicited literature accompanying protestant’s bid did
not include all purchase description requirements and that bidder failed
to submit technical manuals with its bid and to execute Buy American
Certificate does not make bid nonresponsive and bid should be considered
for award. Literature entitled ‘‘General Description Portable Heil
Refuse Pulverizing System” did not conflict with purchase description
even though it did not include all purchase description requirements, and,
moreover, descriptive data highlighted salient features of System rather
than limiting what would be supplied; specifications bind bidder notwith-
standing manuals were not furnished with bid; and in view of fact import
duty paid applies to an insignificant part of end item and not end item
itself, bidder is considered to have offered domestic product._._____.__ 399

Evaluation
Post-delivery requirements

Exclusion of cost of travel for post-delivery “no charge’’ services to be
performed by installation engineer in evaluation by Bonneville Power
Admin. of low foreign bid to furnish power circuit breakers for purpose
of determining Buy American Act (41 U.S.C. 10a-10c¢) differential to be
added to bid was correct application of holding in 41 Comp. Gen. 70 to
the effect cost of post-delivery services was for exclusion from differential
computation, and this method of evaluation is in accord with sec. 14~
6.104-4(f) of Dept. of Interior Procurement Regs. and is consistent with
E.O. 10582, Dec. 17, 1954, as amended, and FPR 1-6.1. Furthermore,
services of engineer and his travel costs properly were not considered
components of delivered circuit breakers within meaning of FPR 1-6.101
(b) that components are those articles, materials, and supplies which are
directly incorporated in end product. - . _ _ . __ . _____.._. 259

Foreign product determination
New items and trade-in allowances

Under IFB consisting of two items, furnishing of new printing press
and trade-in allowance for removal of old presses, only new item is con-
sidered foreign end product to which 6-percent differential factor pre-
scribed by Buy American Act (41 U.S.C. 10a~d) applies in evaluation of
bids to determine price reasonableness of domestic articles, even though
bid value of trade-in items was evaluation factor, since no articles,
materials, or supplies are to be acquired for public use under trade-in pro-
vision of IFB, and fact that second low bidder offering foreign printing
press would have been low bidder if trade-in allowance had been de-
ducted from cost of new item furnishes no basis for sustaining protest to
manner in which bids were evaluated. .. __ . _ . _ e aoao- 225

Competitive
Two-step procurement. (See BIDS, Two-step procurement)
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BIDS—Continued Page

Competitive system

Administrative discretion to negotiate

Where procurement records for purchase of refuse collection trucks
and related equipment under invitations for bids reveal past problems
in securing competition both because of existence of patents and inclusion
of patent indemnification clause, needs of procurement agency may be
obtained under negotiating authority in 10 U.S.C. 2304 (a)(10) if it
appears likely that persons or firms other than patent holder who are
capable of performing in accordance with Govt.’s specifications would
not presently be interested in submitting bids. _____________._.___._.. 270

Alternate, etc., bids

Award for separate contract line items of fork lift trucks on basis of
permitted alternate delivery schedule that offered delivery 90 days
earlier than prescribed by invitation for bids and, therefore, was non-
responsive to mandatory requirement that first production units be
delivered no earlier than a minimum of 365 days after approval of first
article test report—requirement intended to assure delivery of spares,
repair parts, and publication concurrently with first production units—
should be terminated, procurement resolicited with delivery provisions
informing bidders as to permissible deviations and consequences of
nonconformity in accordance with competitive bidding system, and
appropriate congressional committees informed, pursuant to sec. 236
of the Legislative Reorganization Act, of action taken on this recommen-
dation. Furthermore, solicitation makes no provision that in event an
alternate delivery schedule is unacceptable required schedulc will govern.
Modified by 53 Comp. Gen. 320.. - _ .o 32

Federal aid, grants, etc.
Equal Employment Opportunity programs

Under invitation issued by Federal grantee required by HEW regula-
tion to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alternative
affirmative action plan nevertheless submitted a responsive bid since in
signing part I certification bidder is committed to comply with terms and
conditions of New Orleans Plan and to submit alternative plan for trades
not signatory to New Orleans Plan, thus meeting material requirements
of Invitation . _ L e 451

Geographical location restriction

Although basic principle underlying Federal procurement is to maxi-
mize full and free competition, legitimate restrictions on competition
may be imposed when needs of procuring agency so require, and Home
Port Policy to perform ship repairs in vessel’s home port to minimize
family disruption is not illegal restriction since useful or necessary purpose
is served. Therefore low bidder under two invitations to perform dry-
docking and repair of utility landing craft in San Diego area who offered
to perform at Terminal Island properly was denied contract awards.
However, where all or most of vessel’s crew are unmarried, home port
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BIDS—Continued
Competitive system—Continued
Geographical location restriction—Continued
restriction does not serve to foster Home Port Policy and, therefore, if
feasible determination can be made prior to issuance of solicitation that
geographical restriction has no applicability, it should not be imposed._

Preservation of system’s integrity
Invitation canceled and reinstated

Where readvertising of procurement would create auction atmosphere,
because all prior bidders would participate in resolicitation and all bidders
would most likely offer products previously offered, but at reduced prices,
there was no cogent and compelling reason to justify cancellation of
invitation and as cancellation was prejudicial to competitive system as
award under initial solicitation would have served needs of Govt.,
original invitation for bids should be reinstated-_.____.______________

Restriction on competition
Legitimacy

Although visual inspection of carlot quantities of produce at growing
areas is unduly restrictive of competition, use of such source inspection
by Defense Supply Agency in its solicitation issued under negotiating
authority of 10 U.S.C. 2304(a)(9), concerned with procurement of
perishable or nonperishable subsistence supplies, was justified in view of
wide latitude in prescribed standards and, therefore, rejection of non-
complying low bidder under two solicitations for carlot quantities of
fresh vegetables was proper. However, attention of Director of agency
is being drawn to the June 25, 1973 GAO audit report in which recom-
mendation is made that consideration be given to possibility of drafting
more exacting specifications so that number of items requiring field
inspection might be reduced______________________________________.

Specifications
Changes to effect competition

Under advertised procurement where former supplier of single pick-up
point refuse trucks would have been sole source of supply, there appears
to be no reason to exclude from competition manufacturers willing to
bid dual point equipment conditioned cn furnishing kit to modify agen-
cy’s existing single point pick-up refuse containers to accept both single
and double pick-ups, even though former supplier may have some compet-
itive advantage. Furthermore, warranty as to correctness of successful
bidder’s recommendation relative to operation of refuse system which
may in part use equipment of another manufacturer may not be implied
where solicitation provides forno warranty - _ _ _ .o _ .. ______.._._.

Delivery provisions
Alternate schedule
Nonresponsive
Bidder may not ‘“fcll back” on required schedule
Upon reconsideration of 53 Comp. Gen 32, which directed termina-
tion of contract award to low bidder under second step of two-step
formally advertised procurement for fork lift trucks and line items
because alternate delivery schedule offered by bidder did not provide for
required delivery concurrency of first production units and of spares and
and repair parts, low bid is still considered nonresponsive, notwith-
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BIDS-—Continued Page
Delivery provisions—Continued
Alternate schedule—Continued
Nonresponsive—Continued
Bidder may not “fall back” on required schedule-—Continued
standing argument that low bidder can “fall back” on commitment in
required delivery schedule since at best bid is amibguous, or viewed in
light most favorable to bidder, bid to subject to two reasonable interpre-
tations—under one it would be nonresponsive, and under the other
responsive. However, in absence of clear indication of prejudice to other
bidders, and since contractor will comply with the Govt.’s delivery
schedule, decision is modified with respect to contract termination
requirement and, therefore, reporting matter to appropriate congres-
sional committees is no longer necessary. .. oo_oa_... 320

Erroneous award

Award for separate contract line items of fork lift trucks on basis of
permitted alternate delivery schedule that offered delivery 90 days
earlier than prescribed by invitation for bids and, therefore, was nonre-
sponsive to mandatory requirement that first production units be deliv-
ered no earlier than a minimum of 365 days after approval of first article
test report—requirement intended to assure delivery of spares, repair
parts, and publication concurrently with first production units—should
be terminated, procurement resolicited with delivery provisions informing
bidders as to permissible deviations and consequences of nonconformity
in accordance with competitive bidding system, and appropriate con-
gressional committees informed, pursuant to sec. 236 of the Legislative
Reorganization Act, of action taken on this recommendation. Further-
more, solicitation makes no provision that in event an alternate delivery
schedule is unacceptable required schedule will govern. Modified by 53
Comp. Gen. 320, - . iceccemoamaa 32

Evaluation. (See BIDS, Evaluation, Delivery provisions)
Deviations from advertised specifications. (Se¢e CONTRACTS, Specifica-

tions, Deviations)
Discarding all bids

Administrative determination

Faulty

Rejection under Nov. 29, 1972 solicitation for construction of anchored
concrete retaining wall to provide erosion protection at Chalk Island,
S.D., and all birds after bid opening on Jan. 4, 1973, because phases of
work had to be performed in Dec. While water was at its lowest level
was within scope of borad authority granted agencies in discard bids
and readvertise procurement. Although contracting agency should have
recognized before bids were exposed that ideal time to start work was in
Dec. to allow contractor to work during entire non-navigation season and
should have issued invitation early enough to make award by Dec., to
to proceed with procurement solely because of administrative deficien-
cies would be contrary to sound procurement principles.. _ .. ___.._._. 92
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BIDS—Continued

Discarding all bids—Continned

Compelling reasons only

Fact that specifications are inadequate, ambiguous, or otherwise
deficient is not a compelling reason, absent showing of prejudice, to
cancel invitation and, therefore, invitation for Radiographic Polyester
Film, canceled to correct salient characteristics, should be reinstated,
since contradiction between salient characteristic and brand name
product alone is not compelling reason for cancellation_______________

Where readvertising of procurement would create auction atmosphere,
because all prior bidders would participate in resolicitation and all bidders
would most likely offer products previously offered, but at reduced prices,
there was no cogent and compelling reason to justify cancellation of
invitation and as cancellation was prejudicial to competitive system as
award under initial solicitation would have served needs of Govt.,
original invitation for bids should be reinstated___ . _ .. _ .. _._______.

Negotiation in lieu of advertising

Although deletion of total set-aside for small business concerns from
IFB for hamsters without verification of potential bidders’ intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
make or delete total set-aside be carefully considered, potential sources
of small business interest be thoroughly investigated, and basis of deter-
mination be fully explained and documented. Furthermore, discarding
all hids under amended invitation that deleted set-aside and negotiation
of procurement under 41 U.8.C. 252(c) (10) were improper actions since
deviations in three bids received affected bidder responsibility and not
bid responsiveness. However, negotiations currently being conducted
may be continued as needs of contracting agency have changed since
opening of bids and use of negotiations will not negate maximum possible
competition which advertised procurements attempt to further_._____.

Not a mandatory requirement

Bidder’s execution of waiver of misdescription in a solicitation upon
agency’s request after bid expired may be viewed as revival of bid.
Since all other bids were rejected, Govt. may accept revived bid rather
than readvertise if such action is in Govt.’s best interest_____________

Readvertisement justifications
General Accounting Office direction

An IFB which only stated in general terms the nature and extent of
descriptive literature desired was defective because it failed to comply
with sec. 1-2.202-5 of Federal Procurement Regs. (FPR) that a descrip-
tive data clause detail those components of data and type of data desired.
As the industrial exhauster solicited is still required, and cannot be
procured without submission of descriptive data, canceled invitation
should be rcadvertised in consonance with FPR descriptive literature
requirements. - - - - i meee e
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BIDS—Continued Page

Discarding all bids—Continued

Readvertisement justifications—Continued

Nonresponsiveness of bids

Bidder, which by its bid on water purification system transformed
design specification for membrane with required pH range of 1-13 into
performance specification for its entire system and offered membrane
having range of only pH 4.5-5.0, should have been declared nonrespon-
sive since transformation of specification should have been accomplished
by (1) IFB amendment, or (2) rejection of all bids and readvertisement... 909

Reinstatement .

Where readvertising of procurement would create auction atmosphere,
because all prior bidders would participate in resolicitation and all
bidders would most likely offer products previously offered, but at
reduced prices, there was no cogent and compelling reason to justify
cancellation of invitation and as cancellation was prejudicial to com-
petitive system as award under initial solicitation would have served
needs of Govt., original invitation for bids should be reinstated__ ... _. 586

Discounts

Mistake alleged

Offer of 2 10-day discount is not such an apparent mistake that con-
tracting officer was required to verify bid since offer was not precluded
by solicitation and, furthermore, Govt. may take advantage of discount
when nondiscounted bid is low as provided by ASPR 2-407.3(d)____.._ 502

Where protester contends that it either intended to offer a 20-day
discount but indicated a 10-day discount or mistakenly bhelieved a
10-day discount could have been evaluated under IFB, a 20-day discount
cannot be considered since it would cause displacement of another
bidder without protester’s actual intent being evident on face of bid.___ 502

Modification after bid opening

Offer to change a 10-day discount to a 20-day discount after bid
opening is considered a late bid modification, acceptance of which is
precluded by ASPR 2-305 and par. 8(a) of solicitation instructions and
conditions since bid involved is not low bid._ __ _ ______ .. _____.__.. 502

Evaluation
Conformability of equipment, etc. (See CONTRACTS, Specifications,
Conformability of equipment, etc., offered)
Delivery provisions
Lowest overall cost to Government
In evaluation of bids to furnish field desks to be shipped f.o.b. origin
to several destinations, carriers whose rates were used by contracting
agency in computing transportation costs may be regarded as ‘““regulated
common carriers’’ within meaning of ASPR 2-201(a) D(vi), whether they
are regulated by ICC or State in which bidder’s production facilities and
delivery points are located since purpose of regulation is to insure that
award is made to bidder offering lowest evaluated overall cost including
transportation costs as required by ASPR 19-100 and ASPR 19-301.
Furthermore, U.S. may utilize tenders issued by State-regulated carriers
for intrastate shipments_ . _ ..o oo-o- 443
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BIDS—Continued

Evaluation—Continued

Delivery provisions—Continued

Lowest overall cost to Government—Continued

Contention that preferential ‘‘section 22’ rates tendered by carriers
regulated by ICC to Govt. cannot be used in computing transportation
costs for evaluation of f.o.b. origin bids to furnish field desks, since clause
in ASPR 7-103.25 was not included in IFB, is not valid because wording
of clause appears verbatim in invitation. Moreover, ASPR 19-217.1(a),
which protestant views as requiring inclusion of clause, only requires
inclusion if contractor may be required by Govt. to ship desks under
prepaid commercial bills of lading._ _ _ _ ... ____

For purpose of using carriers’ ‘‘section 22” tenders in evaluation of
bids under solicitation for field desks, there is no provision in ASPR for
evaluating carriers’ responsibility or likelihood that preferential ‘‘sec-
tion 22” tenders offered to Govt. by carriers will still exist on date of
shipment. However, since ‘‘section 22’’ tenders are continuing unilateral
offers which may be withdrawn by carrier in accordance with terms of
particular tender, even though there is no assurance of continued exist-
ence of tender, contracting agency need not determine in evaluating
bids that these rates will exist on date of shipment, so long as they are in
effect or are to become effective prior to date of expected shipment and
are on file or published as provided in ASPR 19-301.1(a)__.__________._

Estimates
Requirements contract
Invitation for bids is defective where no estimated quantities of
services advertised are stated as required by FPR 1-3.409(b) (1) and prior
GAO decisions . . - e

Factors other than price
Criteria inherent in solicitation

When similarly priced bids are received, phrase in Federal Procure-
ment Regs. sec. 1-2.407-6(a) that ‘‘other factors properly to be con-
sidered” in determining equality of bids means those criteria which are
inherent in solicitation and not those extraneous circumstances which
may become significantly attractive to procurement activity only be-
cause tie bids have been received, and incumbent contractor’s past per-
formance record is just such an extraneous circumstance_ . _____ oo -

Manuals

IFB schedule provision to effect a bidder will be considered non-
responsive if commercial technical manuals solicited did not meet military
specifications standards should be deleted for use in future solicitations
as it is prejudicial to fault bidders for this failure in view of fact military
specification on ““Manuals, Technical: Commercial Equipment’’ does not
contemplate bid rejection on basis of manual insufficiency but rather
provides that details of manual content shall be covered by contract; in
view of conflicting provision in solicitation schedule that commercial
manual content that unintentionally deviates from equipment specifica-
tion affords no basis for bid rejection; and in view of fact bidder is bound
by its bid to comply with both equipment specifications and com-
mercial manual requirements of military specifications__.._ . ___-___-_
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BIDS—Continued
Evalnation—Continued

Method of evaluation
Propriety

Under IFB consisting of two items, furnishing of new printing press
and trade-in allowance for removal of old presses, only new item is con-
sidered foreign end product to which 6-percent differential factor pre-
scribed by Buy American Act (41 U.S.C. 10a-d) applies in evaluation of
bids to determine price reasonableness of domestic articles, even though
bid value of trade-in items was evaluation factor, since no articles,
mgterials, or supplies are to be acquired for public use under trade-in
provision of IFB, and fact that second low bidder offering foreign print-
ing press would have been low bidder if trade-in allowance had been
deducted from cost of new item furnishes no basis for sustaining protest
to manner in which bids wereevaluated.. - - ___ . ___ ... ..

Negotiated procurement. (Sec CONTRACTS, Negotiation, Evaluation
factors
On basis other than on invitation
Information deviating from specifications
Award for transportation services evaluated on basis of oral an-
nouncement at bid opening instead of evaluation method provided in
IFB which would have resulted in different bidder being successful
should be terminated for the convenience of Govt. and requirement re-
solicited, since oral statement was not binding on bidders; moreover, bids
may not be evaluated on different basis than stated in IFB. Bidders were
effectively denied opportunity to consider whether bids should be modi-
fied and FPR 1-2.207(d) precludes award in such circumstance.. . _.__.._

Failure to furnish something required. (Sce CONTRACTS, Specifications,

Failure to furnish something required)
“Firm Bid Rule”

Application of rule

Bid that failed to list subcontractors which was submitted under
solicitation for retreading of pneumatic tires that limited subcontracting
to not more than 50 percent of work and that called for listing of sub-
contractors for purpose of establishing bidder responsibility may be
considered. It is only when subcontractor listing relates to material
requirement of solicitation that bid submitted without listing is non-
responsive, and fact that invitation imposed 50 percent limitation on
subcontracting does not convert subcontracting listing requirement to
matter of bid responsiveness since purpose of listing is to determine
bidder capability to perform, information that may be submitted sub-
sequent to bid opening. Furthermore, *“Firm Bid Rule’’ was not violated
since bidder may not withdraw its bid and bid acceptance will result in
binding contract. . _ . . e mmecemeema

Additional cost due to devaluation of dollar to corporation in business
of producing drafting and enginecring instruments, measuring devices
and precision tools to obtain supplies from abroad to meet contractual
commitments to Govt. may not be reimbursed to corporation by in-
creasing any bid price open for acceptance or any contract price since
devaluation of dollar is attributable to Govt. acting in its sovereign
capacity and Govt. is not liable for consequences of its acts as a sover-
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BIDS—Continued
“Fi, ™1 Bid Rule”——Continued
Application of rule—Continued
eign; no provision was made for price increase because cost of perform-
ance might be increased; and under “firm-bid rule,” bid generally is
irrevocable during time provided in IFB for acceptance of a bid

Labor stipulations. (See CONTRACTS, Labor stipulations)
Late

Mail delay evidence

Agency obtained evidence effect

Contracting officer acted in accordance with advice of postal officials
in accepting late registered mail bid on basis that lateness was due
solely to delay in mails for which bidder was not responsible. Award
will not be disturbed because it later appears that postal officials’ advice
may have been erroneous______________ . ________________..________

Procedure to obtain
It was not improper for contracting officer, rather than low bidder, to
have gathered information upon which determination to accept late bid
was made. Contracting officer was not obligated to conduct hearing
prior to making his determination. _ _____.____________. . ____________

Modification
Discount terms
Offer to change a 10-day discount to a 20-day discount after bid
opening is considered a late bid modification, acceptance of which is pre-
cluded by ASPR 2-305 and par. 8(a) of solicitation instructions and
conditions since bid involved is not low bid_ _ _________________.______

Proposals and quotations. (See CONTRACTS, Negotiation, Late
proposals and quotations)
Mistakes
Allegation after award. (See CONTRACTS, Mistakes)
Correction
Still lowest bid
Worksheets submitted to substantiate allegation of error in low lump-
sum bid to perform janitorial services having established error occurred
in bid preparation by subtracting rather than adding profit item, the bid
may be corrected. Furthermore, although bidder made no claim of error
for other items the agency contends were omitted in bid preparation
that does not preclude consideration of bid as corrected since corrected
bid approximates Govt.’s estimate for job and evidence indicates bid
would be low even if omitted items were to be added to bid_____.__.___

Discount terms

Offer of a 10-day discount is not such an apparent mistake that
contracting officer was required to verify bid since offer was not pre-
cluded by solicitation and, furthermore, Govt. may take advantage of
discount when nondiscounted bid is low as provided by ASPR 2-407.3(d) -

Evidence of error
‘‘Clear and convincing evidence’’ of error
While GAO has right of review, authority to correct mistakes alleged
after bid opening but prior to award vests in procuring agency, and as
weight to be given evidence submitted in support of error is question
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BIDS—Continued Page

Mistakes—Continued
Evidence of error—Continued
“Clear and convincing evidence” of error—Continued

of fact, determination by designated evaluator of evidence, to whom
matter was referred pursuant to ASPR 2-406.3(b)(1) and (e)(3), to
correct error since work sheets of low bidder established by clear and
convincing evidence that alleged error occurred, showed how it occurred,
and that price bid was only approximately 35 percent of price intended,
will not be disturbed by GAOQ, for work sheets alone can constitute clear
and convincing evidence of error, and fact that procuring activity deter-
mined evidence was not clear and convincing in no way bound evaluator
or reflected on independent consideration of evidence. Furthermore,
ASPR 2-406 procedure for evaluating bid mistakes applies whether
procurement is routine or complicated ___________ . ________.________. 232

Determination procedure
Apparent computation of certain individual items on worksheets
furnished in support of error in bid after total price was determined
rather than before is a logical if not an optimum procedure and does
not reasonably put authenticity of worksheets into question_._._.____ 597

Late telegraphic bid correction evidence of error

Although under ordinary circumstances contracting officer is not
expected to anticipate possibility that bidder will claim mistake in bid
after award, where he was on notice of possibility of bid error in alterna-
tive item to basic bid for electrical distribution system and where bidder
had attempted to modify by late telegram both basic bid, Item 1, and
alternate item, Item 1A, contracting officer should have been alerted to
possibility of error on both items and it would have been prudent prior
to award of Item 1 to inquire if attempted price increases reflected
mistakes in both items, particularly since bidder had not acquiesced
in award. Therefore, upon establishing existence of mistake, no contract
having been effected at award price. and substantial portion of work
having been completed, contractor may be paid on a gquantum valebat or
quantum meruit basis, that is, reasonable value of services and materials
actually furnished_ __ __ _ . mi__. . 368

Intended bid price uncertainty
Bid rejection
Where protester contends that it either intended to offer a 20-day
discount but indicated a 10-day discount or mistakenly believed a 10-day
discount could have been evaluated under IFB, a 20-day discount can-
not be considered since it would cause displacement of another bidder
without protester’s actual intent being evident on face of bid.__.__._._ 502

Unconscionable to take advantage
Rule

Fact that low bidder under IFB to furnish fitting assemblies verified
its bid price prior to award does not preclude relief after award from
mistake in bid where it would be unconscionable to require contract
performance, even though contractor’s potential loss would not be very
great or that mistake was due to negligence in obtaining complete set of
specifications and, therefore, contract awarded may be canceled. Further-
more, under ASPR 2-406.3(e)(2), contracting officer is not required
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BIDS—Continued
Mistakes—Continued
Unconscionable to take advantage—Continued

Rule—Continued
to accept low bid which is very far below other bids or Govt.’s estimated
price, notwithstanding bid verification, and as low bid was approximately
26 percent of next two higher bids for production unit and one-twelfth
of next higher bid for first article, for application is unconscionability
theory that where mistake is so great it could be said Govt. was ob-
viously getting something for nothing relief should be allowed________

Verification
Basis of low bid verification .

Acceptance of bid at aggregate amount quoted—bid which stated
“Bid based on award of all items” and offered prompt payment dis-
count—under invitation for 37 items of electrical parts and equipment
to be bid on individually and bid to show total net amount, without
verification of aggregate bid although it was substantially below total
net amounts shown in other bids and next lowest bid was verified,
entitles supplier of items, pursuant to purchase order issued, to adjust-
ment in price to next lowest aggregate bid, less discount offered, since
contracting officer considered there was possibility of error in higher bid
he should have suspected lower bid likewise was erroneous, and supplier
having been overpaid on basis of item pricing, refund is owing Govt.
for difference between amount paid supplier and next lowest bid_.____

Modification

Ambiguous

Award for transportation services evaluated on basis of oral announce-
ment at bid opening instead of evaluation method provided in IFB
which would have resulted in different bidder being successful should
be terminated for the convenience of Govt. and requirement resolicited,
since oral statement was not binding on bidders; moreover, bids may
not be evaluated on different basis than stated in IFB. Bidders were
effectively denied opportunity to consider whether bids should be
modified and FPR 1-2.207(d) precludes award in such circumstances._._ .

Negotiated procurement. (Se¢ CONTRACTS, Negotiation)
Offer and acceptance. (Sece CONTRACTS, Offer and acceptance)
Omissions

Information

Essentiality

Failure of low bidder to list buses it would use in performing trans-
portation service contracts did not render bid nonresponsive as omission
relates to responsibility of bidder rather than to responsiveness of bid,
since procurement requirement was for furnishing of services and not for
furnishing buses, except as incident to furnishing services, and since
bidder is legally obligated to furnish buses having acceptable minimum
characteristics. Therefore bid should ndt have been rejected without
specific determination that company was nonresponsive_ . ___._._.__.___
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BIDS—Continued Page

Preparation
Costs
Recovery
Although bid or proposal preparation costs may be reimbursable
where Govt. has breached implied obligation to fairly consider bid or
proposal, claim for cost of preparing proposal to furnish weather observa-
tion and cloud seeding aircraft may not be considered on basis reevalua-
tion of price score factor displaced claimant—reevaluation necessitated
by fact initial evaluation used erroneous technique—or on basis it was
deemed inadvisable to cancel procurement because of erroneous public
opening of proposals—determination sufficiently justified-—since these
facts do not support finding of breach of obligation that warrants re-
covery of proposal preparation costs_ - . . aa.. 253
Damage claim for anticipated profits by unsuccessful offeror is not for
allowance since no contract came into existence and, therefore, there is no
legal basis to support claim. Also, claim for proposal preparation costs
based upon contention that technical proposal submitted under step one
of two-step procurement was not fairly and honestly considered is not for
allowance by U.S. GAO since standards and criteria for allowance of
preparation costs have not been established by courts__ - _ . ___.__...... 357
GAO is aware of no authority to support bidder claim for “damages
and a reward for our valuable suggestions.”” However, it may be, we
do not decide, that protester would have valid claim for bid preparation
costs under criteria of Excavation Construction Inc. v. United States, No.
408-71, U.S. Ct. Cl, Apr. 17, 1974; Keco Industries, Inc. v. United
States, No. 173-69, U.S. Ct. Cl., Feb. 20, 1974; and Keco Industries v.
Uanited States, 192 Ct. Cl. 773, 428 F. 2d 1233 (1970). Should protester
choose to file such claim GAO would be obliged to consider it under
above-noted case law and make determination at that time. . __.__..__._ 909

Prices

Unreasonably low

Even though low bid under two-step procurement for pump testing
system was substantially less than other bids, award to low bidder was
proper since bidder verified its bid was correct, agency determined that
proposal would meet specifications at price bid, and ‘““buying in’’ allega-
tion does not constitute basis to preclude award to an otherwise accept-
able bidder_ _ . o e ccaee e an 509

Protests. (See CONTRACTS, Protests)
Qualified

Acceptance of bid

Prejudicial to other bidders

Where IFB sets out maximum time for service and maintenance for
water purification unit and procurement agency does not refute conten-
tion that system bid by successful bidder could not meet these service
and maintenance requirements but merely states that with post-award
change in chemicals to be used contractor will meet specification require-
ment, GAO concludes action was ‘“waiver” of specification and was
prejudicial in material respect to other bidders. . . ___.______. 909
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BIDS—Continued
Qualified—Continued

Bid nonresponsive

Bidder, which by its bid on water purification system transformed
design specification for membrane with required pH range of 1-13 into
performance specification for its entire system and offered membrane
having range of only pH 4.5-5.0, should have been declared nonrespon-
sive since transformation of specification should have been accomplished
by (1) IFB amendment, or (2) rejection of all bids and readvertisement.

Cover letter. (See BIDS, Qualified, Letter, etc.)
Letter, etc.
Containing conditions not in invitation
Bid submitted with cover letter which (1) clearly conditions bidder’s
performance on presence of certain physical site conditions which did
not exist, and (2) attempts to reduce bidder’s obligation to meet specifi-
cations as written is unacceptable qualified bid_ ... ____________.____

Listing production facilities

Cover letter included with bid which lists bidder’s production facilities
in several cities and describes new facility to be opened in Washington,
D.C,, is responsibility information which does not qualify or condition
bid or limit basis of responsibility determination____________________.
Qualified products. (See CONTRACTS, Specifications, Qualified products)
Rejection

Discarding all bids. (See BIDS, Discarding all bids)

Erroneous basis

Where contracting officer improperly found that low bid was nonre-
sponsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination
of responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company
was low bidder and make award to company, if its bid is otherwise
acceptable for award._ ___ . __ -

Fact that an amendment to IFB which extended bid opening date
and made material change in specifications was not formally acknowl-
edged by low bidder did not require rejection of low bid where the bid
was dated just 2 days before extended bid opening date evidencing
bidder was aware of existence of amendment, and where bid date con-
stituted implied acknowledgment of receipt of amendment, and since
low bid should not have been rejected as nonresponsive, it is recom-
mended that if low bidder is a responsible firm and contracting agency’s
operational capability will not be disrupted, the erroneously awarded
contract should be terminated for convenience of Govt. and award
made to low bidder at its bid price_ _ ___ ______ . _______ . ..

Requests for proposals. (Sec CONTRACTS, Negotiation, Requests for
proposals)

Samples. (See CONTRACTS, Specifications, Samples)

Specifications. (See CONTRACTS, Specifications)
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BIDS—Continued

Subcontracts

Applicability of Federal procurement rules

Under invitation issued by Federal grantee required by HEW regu-
lation to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alter-
native affirmative action plan nevertheless submitted a responsive bid
since in signing part I certification bidder is committed to comply with
terms and conditions of New Orleans Plan and to submit alternative
plan for trades not signatory to New Orleans Plan, thus meeting material
requirements of invitation
Submission

Time extension for submission

Amended invitation requirement
Late receipt of amendment

Bidder who contends that failure to be timely notified of amendment
to IFB to furnish field desks that ‘extended bid opening date cost it
more favorable quotes from suppliers is not considered to have been
prejudiced by extension of bid opening date or failure to receive amend-
ment prior to originally scheduled bid opening date where record evi-
dences acknowledgment of amendment was received with letter modi-
fying certain option prices by time of bid opening. Furthermore, there
is no indication that apparent late receipt of amendment resulted from
any deliberate act by contracting agency or that bidder raised any
objection prior to extended bid opening
Surplus property. (See SALES)

Tie

Procedure for resolving
Where two equal bids were received to perform international freight
- forwarding services and award was made to incumbent firm rather

than drawing lots as required by Federal Procurement Regs. sec.
1-2.407-6(b), recommendation is made that contracting agency now
draw lots and, if protester wins drawing, that award made be terminated
for convenience of Govt. and that award be made to previously un-
successful bidder for the remaining services. Modifies 37 Comp. Gen.

Trade-in allowances
Foreign product offered
Under IFB consisting of two items, furnishing of new printing press

and trade-in allowance for removal of old presses, only new item is

considered foreign end product to which 6-percent differential factor
prescribed by Buy American Act (41 UJ.S.C. 10a-d) applies in evaluation
of bids to determine price reasonableness of domestic articles, even
though bid value of trade-in items was evaluation factor, since no
articles, materials, or supplies are to be acquired for public use under
trade-in provision of IFB, and fact that second low bidder offering
foreign printing press would have been low bidder if trade-in allowance
had been deducted from cost of new item furnishes no basis for sustaining
protest to manner in which bids were evaluated
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BIDS—Continued

Two-step procurement

Bid protest procedures applicability

Timeliness requirement in sec. 20.2 of Interim Bid Protest Procedures
and Standards is for application to protests incident to two-step form of
procurement since special exception to protest procedure for this form of
procurement is not warranted. Therefore, not for consideration is both
allegation of specification improprieties filed after closing date for receipt
of bids under step two since improprieties should have been discussed at
pre-technical proposal conference or brought to attention of contracting
agency prior to closing date for receipt of proposals under step one, and
delayed objection to rejection of technical proposal submitted under
step one as contacts to obtain explanations and clarifications do not
meet requirement of protesting to contracting agency. Furthermore,
exceptions in sec. 20.2(b) to protest procedures do not apply since to
pursue a matter that appears futile does not constitute ‘‘good cause
shown” and rejection of proposal for deficiencies does not raise issues
significant to procurement practices and procedures__________________

Evaluation

Costs
“Life cycle” ». “‘cost of ownership”

Deletion of “life cycle’’ costing evaluation factor and addition of “cost
of ownership to the Government’’ factor in a reinstated solicitation after
submission of oscilloscopes for qualification under step one of two-step
negotiated procurement without giving offerors opportunity to modify
their step one proposals in light of new introduced factors into procure-
ment is sustained since there is no evidence of real prejudice to position
of protester_ _ e

Price acceptability

Even though low bid under two-step procurement for pump testing
system was substantially less than other bids, award to low bidder was
proper since bidder verified its bid was correct, agency determined that
proposal would meet specifications at price bid, and ‘“buying in” allega-
tion does not constitute basis to preclude award to an otherwise accept-
able bidder._ _ _ __ . e

Second step

Contract subject to approval

Contention that no contract came into existence under second step of
two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for
housing construction because bid accepted orally was not effective before
expiration of Davis-Bacon Wage Rate Determination and bid itself, or
alternative allegation that bid was nonresponsive and also contained bid
price error and, therefore, there was no contract to terminate for default
is refuted by record which evidences oral notification of contract ap-
proval made subsequent to written notification of award made subject
to such approval was in compliance with IFB. Furthermore, failure to
describe actual amount of work to be performed by contractor did not
make its bid nonresponsive as invitation did not require this informa-
tion, and variances between price bid and Govt.’s estimate and other
bids submitted was insufficient to place contracting officer on construc-
tive notice of error____ _ e

564-361 O - 75 - 15
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BIDS—Continued Page
Two-step procurement—Continued

Specifications
Revision
Propriety

Deletion of ““life cycle” costing evaluation factor and addition of
““cost of ownership to the Government” factor in o reinstated solicita-
tion after submission of oscilloscopes for qualification under step one
of two-step negotiated procurement without giving offerors opportunity
to modify their step one proposals in light of new introduced factors
into procurement is sustained since there is no evidence of real prejudice
to position of protester_ . __________ L aaao. 632

Technical proposals

Criteria sufficiency

Where specifications for two-step procurement of high takeoff angle
antennas and ancillary items did not call for separate ladder and low
bidder under Step II proposed to furnish ladder that would be integral
part of antenna structure and only other bidder offered separate ladder
on basis of prior experience, bidders were not competing on equal basis
and contracting agency’s acceptance of low bid without issuing amend-
ment to specifications to establish ciiteria requires cancellation of Step
IT of invitation for bids and reopening of Step I phase of procurement
on basis of amended specifications to assure equal bidding basis. Fact
that two-step procedure combines benefits of competitive advertising
with fensibility of negotiation does not obviate necessity for adherence
to stated evaluation criteria and basis or essential specification require-
IMENES . e e e e 47

Preparation costs, anticipated profits, etc.

Damage claim for anticipated profits by unsuccessful offeror is not for
allowance since no contract came into existence and, therefore, there is
no legal basis to support claim. Also, claim for proposal preparation costs
based upon contention that technical proposal submitted under step
one of two-step procurement was not fairly and honestly considered is
not for allowance by U.S. GAO since standards and criteria for allowance
of preparation costs have not been established by courts. ... ......._.... 357

BOARDS, COMMITTEES, AND COMMISSIONS
Compensation. (Se¢c COMPENSATION, Boards, committees, and
commissions)

BONDS
Bid
Excessive amount
Minor informality
Since furnishing of bid bond in excess of amount required by IFB
does not constitute change that would give one bidder an advantage
over another, deviation may be waived as minor informality_____._._. 431



INDEX DIGEST

BUY AMERICAN ACT

Applicability

Contractors purchases from foreign sources

End product v. components

For purposes of Buy American Act (41 U.S.C. 10a-d), General
Services Admin. properly evaluated general mechanics’ tool kits being
procured as domestic source end products, since each kit as an entirety—
not individual tools contained therein—is an “end product’’ and cost
of foreign component tools constituted less than 50 percent of cest of
all components______________ o ___._

Bids. (See BIDS, Buy American Act)
Small business concerns

Buy American Act . small business requirements

Requirement of small business definition that end items to be furnished
shall be manufactured or produced in U.S. is separate and distinct
from Buy American Act requirements that preference be given to
domestic source end products. Therefore, term ‘‘manufactured or
produced’’ as used in small business definition is not regarded as “manu-
facturing” processes within contemplation of Buy American Act_______

CANAL ZONE
Employees
Hired locally
Home leave

Although employee, who entered service in Canal Zone, was given
transportation agreement on basis of his travel to the Zone as dependent
of employee with transportation agreement, he is not entitled to ac-
cumulate 45 days annual leave and home leave since he did not meet
requirement of 5 U.S.C. 6304(b) that he be recruited from U.S. or
territory or possession of U.S. outside the Zone. Further, home leave
under 5 U.S.C. 6305(a) may not be granted since the employce is not
entitled to accumulate 45 days annual leave_ . _____________________.
Status

“Territories and possessions”

Although employee, who entered service in Canal Zone and was
given transportation agreement based on his former status as dependent
of employee with transportation agreement, was not entitled to ac-
cumulate 45 days annual leave and home leave while stationed in the
Zone, he was entitled to such benefits upon transfer to Mexico since the
Zone is considered within the phrase ‘territories and possessions’” of
U.S. as used in 5 U.S.C. 6304(b) (1) covering the 45-day leave accumula-
tion and employee entitled to such accumulation is entitled to home

CARRIERS
Common
State regulated
In evaluation of bids to furnish field desks to be shipped f.o.b. origin to
several destinations, carriers whose rates were used by contracting
agency in computing transportation costs may be regarded as “‘regulated
common carriers’ within meaning of ASPR 2-201(a) D(vi), whether they
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CARRIERS—Continued Page
Common—~Continued
State regulated—Continued
are regulated by ICC or State in which bidder’s production facilities
and delivery points are located since purpose of regulation is to insure
that award is made to bidder offering lowest evaluated overall cost
including transportation costs as required by ASPR 19-100 and ASPR
19-301. Furthermore, U.S. may utilize tenders issued by State-regulated
carriers for intrastate shipments. __ . .o oaoa 443
Operating authority
I.C.C. or State
Status of carrier
Amount claimed for movement of tug and barge under canceled con-
tract because contractor did not have required ICC authority is not
reimbursable as agent of Govt. may not waive requirement that a water
carrier in interstate commerce is subject to regulation under Interstate
Commerce Act, and since no benefit accrued to Govt., payment on a
quantum meruit basis may not be made_ . - _______ . ____..___._.._. 620

CEREMONIES AND CORNERSTONES

Dedication

Expense reimbursement

Since holding of dedication ceremonies and laying of cornerstones
connected with construction of public buildings and public works are
traditional practices, costs of which are chargeable to appropriation for
construction of building or works, expense of engraving and chrome
plating of ceremonial shovel used in ground breaking ceremony would
be reimbursable and chargeable in same manner as any reasonable
expense incurred incident to cornerstone laying or dedication ceremony
but for fact evidence has not heen furnished as to who authorized the
chrome plating and engraving of shovel; where shovel originated; sub-
sequent use to be made of shovel; and why there was 1-year lag between
ground breaking ceremony and plating and engraving of shovel .. _._.._ 119

CHECKS

Delivery

Banks

Retired pay

Although permissive authority in 31 U.S.C. 492(b) for issuance by
disbursing officers, in accordance with regulations prescribed by Secre-
tary of the Treasury, of composite checks to banks or financial institu-
tions for credit to accounts of persons requesting in writing that recurring
payments due them be handled in this manner includes issuance of Mili-
tary Retired Pay checks, composite checks should not be issued without
determination, pursuant to regulations to be prescribed by Secretary, of
continued existence and/or eligibility of persons covered, and if provided
by regulation deposits may be made to joint accounts as well as single
ACCOUNYS. o o 75
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CHECKS—Continued
Forgeries
Endorsement
Rubber-stamp

Reclamation action for proceeds of original check endorsed by unau-
thorized use of rubber-stamp imprint of payee’s name should be con-
tinued against the cashing bank, a Georgia institution, since check
issued to an out-of-State payee was negotiated on an endorsemen* made
by an “‘unauthorized signature” within meaning of that term as pre-
scribed by Uniform Commercial Code adopted by Georgia, and improper
negotiation was due to no fault of payee who had been issued and cashed
a substitute check and, therefore, passage of valid title to bank was
precluded. Fraudulent negotiation was made possible by bank’s failure
to identify negotiator of check rather than by unauthorized endorsement.
Use of rubber stamp-—a rarity for individuals—and fact that check was
drawn to out-of-State payee required greater degree of care to identify
endorser than was exercised by endorsing bank______________________
Nonreceipt

Expenses incidental to loss .

Bidder’s claim for incidental expenses that resulted from loss of
unendorsed cashier’s check, payable to the order of GSA and submitted
as bid deposit incident to sale of real property and which was lost in
mail when returned after all bids were rejected is denied because GSA,
as pledgee, is only obligated to use ordinary care and its use of certified
mail, return receipt requested, conforms with customary practice and
pledgees need not insure pledged property _ ________ . ________________

CIVIL SERVICE COMMISSION
Jurisdiction

Compensation matters

Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory
Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly contribu-
bution of $6,888 towards retirement is not necessary, since authority of
Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. How-
ever, matter should be submitted to CSC which has jurisdiction to make
final determinations as to applicability of Classification Act, and upon
determination of proper rate of pay, request for waiver of any erroneous
payments, if over $500, may be submitted to GAO_ ___.__________.__

Retirement

National Guard technicians who are separ "1 from civilian positions
as result of loss of enlisted military status due to failure on part of Na-
tional Guard to accept their reenlistment applications, although quali-
fied, are considered to have been involuntarily separated and, therefore,
entitled to severance pay provided under 5 U.S.C. 5595, except when it
is reasonably established that failure to accept application for reenlist-
ment is for cause based on charges of misconduct, delinquency, or
inefficiency on part of enlisted member. Although GAO has no jurisdic-
tion to determine whether qualified technician who is separated from
civilian position because application for reenlistment is not accepted is
precluded from receiving civil service retirement benefits based on invol-
untary separation, it is suggested reference in legislative history of
National Guard Technicians Act of 1968 to “involuntary retirement”
should be narrowly construed. - ___ _____ ..o ______
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CLAIMS Page
Assignments
Checks. (See CHECKS, Delivery, Banks)
Contracts
Business operation sold, etc.

Proposed novation agreement among contractor—wholly owned
subsidiary of large concern—awarded two Govt. contracts for hydraulic
turbines and other items, subcontractor who assumed responsibility
to complete contracts upon the closing down of subsidiary plant and
sale to foreign corporation of those assets not needed to perform con-
tracts, and the Govt. may be approved if in best interest of Govt.
Although novation agreement will contravene Anti-Assignment Act,
41 U.S.C. 15, since exception in ASPR 26-402(a) that permits recogni-
tion of third party as successor in interest to Govt. contract is not
applicable as subcontractor’s interests in contracts are not ‘‘incidental
to the transfer” of subsidiary, there is no objection to recognition of
assignment if it is administratively determined to be in best interests
of Govt. . e 124

Personal property losses

Claims against carrier

Claim acquired by assignment pursuant to Military Personnel and
Civilian Employees’ Claims Act, 31 U.S.C. 240, against carrier for loss
of antique Imari and Kutani Japanese porcelains in transit of Air
Force officer’s household goods properly was recovered by setoff against
carrier who has denied liability because porcelains were not declared to
have extraordinary value; loss was not listed at time of delivery; and
shipment being only one in van it could not have been misdelivered.
However, although of high value, antique porcelains are not articles
of extraordinary value and since valuation placed on shipment was
intended to include porcelains, separate bill of lading listing was not
required, clear delivery receipt may be rebutted by parol evidence;
and carrier’s receipt of more goods at origin than delivered establishes
prima facie case of loss in transit__ _ __________ ... .___ 61
Damages

Contracts

Valuable suggestions submitted with bid

GAO is aware of no authority to support bidder claim for ““damages
and a reward for our valuable suggestions.” However, it may be, we
do not decide, that protester would have valid claim for bid preparation
costs under criteria of Ezcavation Construction Inc. v. Uniled Stales,
No. 408-71, U.S. Ct. Cl., Apr. 17, 1974; Keco Industries, Inc. v. United
States, No. 173-69, U.S. Ct. Cl.,, Feb. 20, 1974; and Keco Industries v.
United States, 192 Ct. Cl. 773, 428 F. 2d 1233 (1970). Should protester
choose to file such claim GAO would be obliged to consider it under
above-noted case law and make determination at that time__.__._._____ 909
Doubtful

Military matters

Court’s interpretation in Edward P. Chester, Jr., et al. v. United
States, 199 Ct. Cl. 687, that words ‘““shall if not earlier retired be retired
on June 30,” which are contained in mandatory retirement provision,
14 T.5.C. 288(a), did not absolutely forbid Coast Guard officers manda-
torily retired on June 30 in 1968 or 1969, as well as officers held on active
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CLAIMS—Continued . Page

Doubtful—Continued

Military matters—Continued
duty beyond mandatory June 30 date, from retiring voluntarily under
14 U.S.C. 291 or 292, and that officers were entitled to compute their
retired pay on higher rates in effect on July 1, will be followed by GAO.
Therefore, under res judicala principle, payment to claimants for periods
subsequent to court’s decision may be made at higher rates in effect
July 1. Payments to other claimants in similar circumstances, in view
of fact court’s decision is original construction of law changing GAQ’s
construction, may be made both retroactively and prospectively,
subject to Oct 9, 1940 barring act, and submission of doubtful cases to
GAO. Overrules B-165038 and other contrary decisions_ _ . _____.____. 94

Submission to General Accounting Office

On bases of Supreme Court ruling in Frontiero v. Richardson, decided
May 14, 1973, to effect that differential treatment accorded male and
female membeis of uniformed services with regard to dependents violates
Constitution, and P.L. 93-64, enacted July 9, 1973, which deleted from
37 U.8.C. 401 sentence causing differential treatment, regulations re-
lating to two types of family separation allowances authorized in 37
U.S.C. 427 should be changed to authorize family separation allowances
to female members for civilian husbands under same conditions as
authorized for civilian wives of male members, and for other dependents
in same manner as provided for male members with other dependents.
Since Frontiero case was original construction of constitutionality of
37 U.S.C. 401 and 403, payments of family allowance may be made
retroactively by services concerned, subject to Oct. 9, 1940 barring act,
and submission of doubtful claims to GAO. . _ _ . _________________ 148

As Frontiero decision, decided May 14, 1973, in which Supreme Court
ruled on inequality between male and female military members with
regard to quarters allowances, was original construction of constitu-
tionality of 37 U.S.C. 401 and 403, decision is effective as to both active
and former members from effective date of statute, subject to barring
act of Oct. 9, 1940 (31 U.S.C. 7la). Documentation required from
female members to support their claims should be similar to that re-
quired of male members under similar circumstances and should be
sufficient to reasonably establish member’s entitlement to increased
allowances. Although claims for 10-year retroactive period may be
processed by services concerned, since filing claim in administrative
office does not meet requirements of barring act, claims about to expire
should be promptly submitted to GAO for recording, after which they
will be returned to service for payment, denial or referral back to GAO
for adjudication. Doubtful claims should be transmitted to GAO for
settlement . _ . . e e 148

Since act of July 9, 1973, P.L. 93-64, repealed provision of 37 U.8.C.
401 relating to proof of dependency by female member, quarters allow-
ance prescribed in 37 U.S.C. 501(b) for inclusion in computation of
male member’s unused accrued leave that is payable at time of dis-
charge, may be allowed female members on basis they are entitled to
same treatment accorded male members who are not normally required
to establish that their wives or children are in fact dependent on them
for over one-half their support. Allowance may be paid retroactively by
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CLAIMS—Continued
Doubtful—Continued
Submission to General Accounting Office—Continued
service concerned, subject to Oct. 9, 1940 barring act, but claims about
to expire should be transmitted to GAO pursuant to Title 4, GAO 7,
as should doubtful elaims.. . _.__________________________.
Evidence. {Se¢c EVIDENCE)
Evidence to support
Best evidence available
Acceptability
Veterans Administration (VA) employee claimed environmental dif-
ferential under FPM Supp. 532-1, S8-7 and Appendix J, for cold work.
Fact that VA furnished protective clothing for work in cold storage
area does not defeat entitlement since employee performed work which
Appendix J lists as qualifying for differential and no provision is made
for alleviating discomfort. Where VA does not have past records of
actual periods of exposure, which normally constitute basis for payment
of cold work differential, payment may be based on most reasonable
estimate after consideration of all available records
Reporting to Congress
Limitation on use of act of Apr. 10, 1928
Extraordinary circumstances
Reporting claim to Congress under Meritorious Claims Act of 1928
(31 U.8.C. 236) for additional cost to corporation to meet its contractual
commitments to Govt. by reason of devaluation of dollar would not be
justified because claim contains no elements of unusual legal liability or
equity. Remedy afforded by act is limited to extraordinary circum-
stances, and cases reported by GAO to Congress generally have involved
equitable circumstances of unusual nature and which are unlikely to
constitute recurring problem, since to report to Congress a particular
case when similar equities exist or are likely to arise with respect to other
claimants would constitute preferential treatment over others in similar
circumstances_ . _ e ieee—o
Set-off. (See SET-OFF)
Statutes of limitation. (See STATUTES OF LIMITATION)
Transportation
Improper packing charges
Disallowed
Disallowance of claims presented by motor carrier for improper
packing charges under Rule 687 of National Motor Freight Classification
relating to shipments known to be classified materials transported under
control of Armed Forces Courier Service is sustained where only evidence
relating to manner of packing is inference drawn from fact that GBL
contained no description of packing and where motor carrier is estopped
from asserting that shipments were improperly packed because it had
knowledge of the security packing_ _.______________________________.
COLLECTIONS (Sec DEBT COLLECTIONS)
COLLEGES, SCHOOLS, ETC.
Grants-in-aid
Educational programs. (Se¢ STATES, Federal aid, grants, etc., Edu-
cational institutions)
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COMMODITY CREDIT CORPORATION
Price-support programs
Wool
Under well established rule that substantive statutory regulations
have effect of law and cannot be waived, Commodity Credit Corp. lacks
authority to adopt proposed amendment to regulations promulgated
under National Wool Act to extent that would permit retroactive waiver
of regulatory requirement that wool price support payments be based on
actual net sales proceeds. However, in view of broad administrative
discretion afforded by sec. 706 of act in formulating program terms and
conditions, there is no objection to prospective adoption and application
of provision for varying actual net sales proceeds requirement under
limited and clearly defined circumstances and subject to determination
that provision is consistent with purposes of act._____.________.____.
COMPENSATION
Aggregate limitation
GS-18 General Schedule
Application
Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory
Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly contribu-
tion of $6,888 towards retirement is not necessary, since authority of
Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. How-
ever, matter should be submitted to CSC which has jurisdiction to make
final determinations as to applicability of Classification Act, and upon
determination of proper rate of pay, request for waiver of any erroneous
payments, if over $500, may be submitted to GAO. . ____ . ___________
Allotments. (See COMPENSATION, Assignment)
Assignment
Banking facilities for deposit, etc.
Commercial insurance premium payments
Allotment of civilian compensation to joint account in financial
institution which is used to effect payment of commercial insurance
premiums is proper under applicable law and regulations—31 U.S.C. 492,
as amended by P.L. 90-365; Treasury Dept. Cir. No. 1076 (First Revi-
sion) dated Nov. 22, 1968; ch. 7000, Part III, Treasury Fiscal Require-
ments Manual for Guidance of Departments and Agencies, and Dept. of
Treasury Transmittal Letter No. 59 to Manual __.______.______._.___
Boards, committees, and commissions
Technology Assessment Advisory Council members
Reemployed annuitant
Limitation on pay of public members of Technology Assessment
Advisory Council contained in sec. 7(e)(2), Pub. L. 92-484, operates to
limit amount of pay fixed for members and that fixed rate may not vary
because Council member will receive less pay by virtue of restriction in
5 U.S.C. 8344(8) - < - e e
Ceiling. (Sec COMPENSATION, Aggregate limitation)
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COMPENSATION—Continued Page

Double

Concurrent military retired and civilian service pay

Exemptioas
Reserve Officers’ Training Corps programs

Establishment under 10 U.8.C. 2031 of Marine Corps Junior Reserve
Officers’ Training Corps unit at Indian High School funded by Federal
Govt. is not precluded since establishment of corps in “public and
private secondary educational institutions” is not restricted to non-
governmental institutions, and retired members of uniformed services
employed as adininistrators and instructors are required to be paid
under 10 U.S.C. 2031(d)(1), which provides for retention of retired or
retainer pay by member and payment by school to member of additional
amount of not more than difference between such pay and active duty
pay and allowances, half of which is reimbursable by appropriate service.
However, GS appointments of officer and Fleet Reservist, with CSC
approval, need not be revoked, and any resultant dual compensation
payments may be waived, but future payments to members are com-
pensable under sec. 2031(d)(1), and incident to (S appointinents,

school may not be reimbursed for additional amounts paid members. _.. 377
Increases

Promotions. (Sec COMPENSATION, Promotions)
Jury duty

Fees. (Se¢c COURTS, Jurors, Fees)
Limitation. (Se¢ COMPENSATION, Aggregate limitation)
Method of computation

Overtime

Preliminary and postliminary duties

Payment of oveitime claims presented by past or present members
of Federal Protective Service, GSA, Region III, on basis of Eugie L.
Baylor et al. v. United States, 198 Ct. Cl. 331, is authorized except that
time for uniform changing should be allowed in accordance with GSA
test determination rather than time reflected in the holding, and allow-
ance of individual claim in excess of 10 minutes per day after set off of
duty-free lunch periods, subscquent to period covered by court case,
depends upon whether particular guard was required to carry a gun,
location of his locker, control point, if any, and post or posts of duty,
reasonable walking or travel time between points, and, in case of super-
visors, particular preliminary and postliminary duties performaed, and
method for computing amount due is made part of this decision by
incorporation. Modified by 54 Comp. Gen. 11.__ .. . _ ... 489

Past or present GSA Federal Protective Service members who have
presented no evidence to support their claims for preliminary and post-
liminary duties on basis of Eugie L. Baylor et al. v. United States, 198 Ct.
Cl 331, may only be allowed uniform changing time, and then only upon
submission of release of any claim arising out of performance of additional
preliminary and postliminary duties commencing from point in time
10 years prior to date upon which their claims were received in Trans-
portation and Claims Div. of U.S. GAO, even though use of releases
generally is not favored. However, use of releases is warranted to insure
that claimants present their claims in full at one time and that they do
not later claim additional amounts. Modified by 54 Comp. Gen, 11_.... 489
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COMPENSATION—Continued
Military pay. (See PAY)
Night work
Regularly scheduled night duty
Leaves of absence
Employee on 8 hour regular shift of duty, which included 2 a.m. on
last Sunday in Apr. when standard time was advanced 1 hour to daylight
saving time (15 U.S.C. 260a(a)), who was placed on annual leave for 1
hour so 1 hour of pay would not be lost may not be paid Sunday premium
pay for 1 hour of annual leave since 5 U.S.C. 5546 does not authorize
premium pay for leave status during any part of regularly scheduled
tour of duty on Sunday. However, night differential prescribed by 5
U.S.C. 5545(a) is payable for paid leave period that is less than 8 hours,
including both night and day hours, and it is sufficient to only note on
time and attendance report fact leave was attributable to time change.
Thus an employee who works 12 midnight to 8 a.m. shift on Sunday
when time is advanced will be placed on annual leave for 1 hour and
receive night differential for 6 hours including hour of annual leave_ _____
Wage board employees. (Sec COMPENSATION, Wage board employees,
Night differential)
Overpayments
Waiver. (See DEBT COLLECTIONS, Waiver)
Overtime
Aggregate limitation
Sunday and holiday work performed on regular and recurring basis is
not work within purview of compensatory provisions of 5 U.S.C. 5543
and 5 CFR 550.114, and employee who from Aug. 1, 1955, through
Jan, 10, 1970, maintained reservoir records, as well as other employees
similarly situated, is entitled as provided by 5 CFR 550.114(c) to over-
time compensation prescribed by 5 U.S.C. 5542 for period not barred by
31 U.S.C. 71a. Overtime is compensable on basis of actual time worked
Sundays and minimum of 2 hours for holidays, payable without interest
in absence of statute so providing, and at grade limitation prescribed by
5 U.S.C. 5542(a)(1). Employees who took compensatory time may be
paid difference between value of that time and overtime; claims affected
by 31 U.S.C. 71a should be forwarded to GAOQ for recording and return;
overtime is payable when compensatory time is not requested.._._.____
Compensatory time
Failure to use
Claim of reservoir superintendent of Bureau of Reclamation for 2
hours overtime for Sundays and lholidays he was required to work during
period Aug. 1, 1955, through Jan. 10, 1970, to take weather and reservoir
operation records—overtime claimed on basis of not taking advantage
of compensatory time arrangement before its discontinuance—is not
within purview of 5 U.S.C. 5596 regarding timely appeal to unwar-
ranted personnel action and is for consideration pursuant to 31 U.S.C.
71a, and claim having been received in U.S. GAO on May 23, 1973, only
that portion of claim for period prior to May 23, 1963, is barred_-.______
Early reporting and delayed departure
Administrative approval requirement
Preliminary and postliminary duties being compensable as overtime
under 5 U.S.C. 5542 only if performance of overtime had been approved
by official properly delegated in writing to authorize duties—mere tacit
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COMPENSATION—Continued Page

Overtime—Continued

Early reporting and delayed departure—Continued

Administrative approval requirement—Continued
expectation that work will be performed is insufficient approval-— and if
amount of time involved is not considered de minimus, time spent by
security policemen and guards in preliminary and postliminary duties of
changing into and out of uniform, picking up and replacing belt, am-
munition, and revolver, standing inspection for physical fitness, receiv-
ing special ipstructions and assignmants, and walking to assigned post,
although considered work, is not compensable as overtime where record
does not evidence approval of work by proper authority and establishes
duties not only did not follow consistent pattern but were so nominal
they must be considered to be within de minimusrule. . ... _...... L. 181
Guards
Claims on basis of Eugie L. Baylor case

Payment of overtime claims presented by past or present members of
Federal Protective Service, GSA, Region III, on basis of Eugie L.
Baylor et al. v. United States, 198 Ct. Cl. 331, is authorized except that
time for uniform changing should be allowed in accordance with GSA
test determination rather than time reflected in the holding, and allow-
ance of individual claim in excess of 10 minutes per day after set off of
duty-free lunch periods, subsequent to period covered by court case,
depends upon whether particular guard was required to carry a gun,
location of his locker, control point, if any, and post or posts of duty,
reasonable walking or travel time between points, and, in case of super-
visors, particular preliminary and postliminary duties performed, and
method for computing amount due is made part of this decision by
incorporation. Modified by 54 Comp. Gen. 11._.___ . ______________. 489

Past or present GSA Federal Protective Service members who have
presented no evidence to support their claims for preliminary and post-
liminary duties on basis of Eugie L. Baylor et al. v. United States, 198
Ct. CL 331, may only be allowed uniform changing time, and then only
upon submission of release of any claim arising out of performance of
additional preliminary and postliminary duties commencing from point
in time 10 years prior to date upon which their claims were received in
Transportation and Claims Div. of U.S. GAQ, even though use of
releases generally is not favored. However, use of releases is warranted
to insure that claimants present their claims in full at one time and that
they do not later claim additional amounts. Modified by 54 Comp.
Gen—11 e 489

Employees other than Federal

Payment for overtime services provided by Guam customs and
quarantine officers at Andersen AFB, Guam, on 24-hour, 7-days-a-week
rotating basis to accommodate incoming foreign traffic, plus overhead
surcharge, which is claimed by Territory of Guam, pursuant to P.L.
9-47 that imposes basic charge equivalent to hourly wage rate of officer
performing service, plus administrative surcharge of 25 percent, on “all
air and sea carriers and other persons’’ may be paid, irrespective of laws
and regulations enforced by officers as Federal agencies are subject as
other carriers to charges imposed for overtime Federal customs inspec-
tions under 19 U.S.C. 267, to extent that their operations are subject to
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COMPENSATION—Continued
Overtime—Continued
Employees other than Federal—Continued

customs inspections generally. However, determination should be made
that surcharge is reasonable and does not constitute an unconstitutional
tax upon U.S. Government
Premium pay
Sunday work regularly scheduled. (See COMPENSATION, Pre-
mium pay, Sunday work regularly scheduled)
Preliminary and postliminary duties
Overtime. (See COMPENSATION, Overtime, Early reporting and
delayed departure)
Regular
Not within purview of compensatory time provisions
Sunday and holiday work performed on regular and recurring basis
is not work within purview of compensatory provisions of 5 U.S.C.
5543 and 5 CFR 550.114, and employee who from Aug. 1, 1955, through
Jan. 10, 1970, maintained reservoir records, as well as other employees
similarly situated, is entitled as provided by 5 CFR 550.114(c) to over-
time compensation prescribed by 5 U.S.C. 5542 for period not barred
by 31 U.S.C. 71a. Overtime is compensable on basis of actual time
worked Sundays and minimum of 2 hours for holidays, payable without
interest in absence of statute so providing, and at grade limitation
prescribed by 5 U.S.C. 5542(a)(1). Employees who took compensatory
time may be paid difference between value of that time and overtime;
~laims affected by 31 U.S.C. 7la should be forwarded to GAO for
recording and return; overtime is payable when compensatory time is
not requested . _ _ . _ . i memccecmeao-
Premium pay
Environmental differential
Entitlement
Veterans Administration (VA) employee claimed environmental
differential under FPM Supp. 532-1, S8-7 and Appendix J, for cold
work. Fact that VA furnished protective clothing for work in cold
storage area does not defeat entitlement since employee performed
work which Appendix J lists as qualifying for differential and no pro-
vision is made for alleviating discomfort. Where VA does not have past
records of actual periods of exposure, which normally constitute basis
for payment of cold work differential, payment may be based on most
reasonable estimate after consideration of all available records__._..__._
Sunday work regularly scheduled
Leaves of absence
IEmployee on 8 hour regular shift of duty, which included 2 a.m. on
last Sunday in Apr. when standard time was advanced 1 hour to day-
light saving time (15 U.S.C. 260a(a), who was placed on annual leave
for 1 hour so 1 hour of pay would not be lost may not be paid Sunday
premium pay for 1 hour of annual leave since 5 U.S.C. 5546 does not
authorize premium pay for leave status during any part of regularly
scheduled tour of duty on Sunday. However, night differential prescribed
by 5 U.S.C. 5545(a) is payable for paid leave period that is less than 8
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COMPENSATION—Continued Page
Premium pay—Continued
Sunday work regularly scheduled—Continued
Leaves of absence—Continued
hours, including both night and day hours, and it is sufficient to only
note on time and attendance report fact leave was attributable to time
change. Thus an employee who works 12 midnight to 8 a.m. shift on
Sunday when time is advanced will be placed on annua) leave for 1 hour
and receive night differential for 6 hours including hour of annual
leave e cmecccemeeo 292
Prevailing rate employees. (See COMPENSATION, Wage board em-
ployees)
Promotions
Delayed
Freeze on promotions
Employee whose promotion was delayed as result of President’s
freeze on promotions and administrative delay in perfecting promotion
recommendation due to erroncous view that promotion could not be
made until freeze was lifted is not entitled to retroactive promotion
pursuant to recommendation of Grievance Examiner because error
involved was misinterpretation of instructions and the typz of admin-
istrative error which will permit retroactive promotion is an error which
involves ministerial action not accomplished through inadvertence or
failure to implement mandatory provisions of laws and regulations._... 926
Effective date
Approval by authorized official
Practice of National Labor Relations Board (NLRB) of making
promotions effective at beginning of pay period following date ‘“‘notice”
of promotion is received in personnel office, which delays pay increase
for 13 days, may not be corrected by changing beginning of workweek
to Monday since word “following” as used in NLRB procedure for
making promotions effective means “after’” and change proposed would
further delay increase to 14 days. Also, retroactive corrective regula-
tion would violate rule that personnel action may not be made retro-
actively effective to increase right of employee to compensation in
absence of administiative error. However, to avoid time lag in promotion
under policy of making promotion effective at beginning of pay period
following “notice’” NLRB should provide by regulation that promotion
be made effective at beginning of the pay period following approval by
the official authorized to approve promotions..._.__.. .. ___...__..... 460
Retroactive
Rule
Retroactive promotion of an employee as recommended by Grievance
Examiner on basis that employees similarly situated in other locations
were promoted may not be followed since employees are not entitled to
identical treatment in promotion actions compared to other employees.. 926
Salary increase adjustment
Claim of civilian employee for retroactive promotion and salary
differential between grades GS-12 and GS-13 on basis position he was
serving in overseas was reclassified on July 3, 1970, to GS--13, and that
although he was legally qualified for promotion administrative office
failed to act timely, is justifiable claim and employee should be retro-

.
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COMPENSATION—Continued
Promotions—Continued
Retroactive—Continued
Salary increase adjustment—Continued
actively promoted to GS-13 to date not earlier than July 3, 1970, nor
later than beginning of fourth pay period after July 3, 1970, in accordance
with 5 CFR 511.701 and 511.702, and paid salary differential to Aug. 28,
1972, date he returned from overseas. Rule is that when position is
reclassified to higher grade, agency must within reasonable time after
date of final position reclassification, unless employee is on detail to
position, either promote incumbent, if qualified, or remove him, and
time frame for “reasonable time’ is prescribed in 5 CFR 511.701 and
5 CFR511.702 . e
Removals, suspensions, etc.
Deductions from back pay
Outside earnings
Basis for deduction
Where income was generated from part-time teaching, lecturing,
and writing activities prior to unjustified separation action only the
added increment from such activities during the interim period between
separation and reinstatement need be deducted from backpay. The
determination as to the amount of such added increment may be based
upon comparison of amount of outside work performed on hourly basis or
frequency of occurrence, or upon income received prior to separation
with that of interim period. Income from publication of book during
interim period need not be deducted from backpay provided the em-
ployee was engaged substantially in writing a book prior to his separation
and publication would probably have occurred even if he had not been
separated.-_ __ . memeemmeeeo-
Tropical differential. (Se¢ FOREIGN DIFFERENTIALS AND OVERSEAS
ALLOWANCES, Tropical differentials)
Wage board employees
Coordinated Federal Wage System
Compensation adjustments
Upon conversion to Federal Wage System under P.L. 92-392, which
established uniform rate of 714 percent night shift differential for second
shift workers, employees who had previously received 10 percent night
shift differential would not suffer reduction of basic pay but would be
entitled to receive higher differential under new pay scale until re-
assigned to other duties not involving night work, or until entitled to
higher rate of basic pay than retained rate by reason of wage schedule
adjustment, higher premium pay, or any other action in normal operation
of the System . _ _ . e
Environmental differential
Veterans Administration (VA) employee claimed environmental
differential under FPM Supp. 532-1, S8-7 and Appendix J, for cold work.
Fact that VA furnished protective clothing for work in cold storage area
does not defeat entitlement since employee performed work which
Appendix J lists as qualifying for differential and no provision is made for
alleviating discomfort. Where VA does not have past records of actual
periods of exposure, which normally constitute basis for payment of cold
work differential, payment may be based on most reasonable estimate
after consideration of all available records_ - _ .. ______.._.__..-
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COMPENSATION—Continued Page
Wage board employees—Continued
Night differential
Fractional hours
Provisions of 5 U.S.C. 5343(f), as added by Pub. L. 92-392, state that
shift differential is payable when prevailing rate employee works majority
of hours during certain hours of the day. Under that language, employee
may be paid differential only when 5 or more hours of his regularly
scheduled 8-hour shift occur during the hours specified since phrase
“majority of hours’” must be given its obvious meaning- -2 number of
whole hours greater than one-half_______________ . . . __.__._._ 814
Meal breaks
Included
In determining whether prevailing rate employee works majority
of hours during periods covered by night shift differential as provided
in 5 U.8.C. 5343(f) meal breaks of 1 hour or less will be included. Em-
ployee’s entitlement to differential and his entitlement to 7)4 percent
or 10 percent differential will be based on hours of his assigned shift
including such breaks_ _ _ . .. 814
Prevailing rate employees
Wage reductions
Indefinite wage retention
General regulation to provide indefinite wage retention for all pre-
vailing rate employees when wage reductions.are based upon decreases
in prevailing rates as determined by wage surveys, regardless of par-
ticular wage area or circumstances involved, would not be proper since
it would be contrary to statutory provisions of Federal Wage System__ 665
What constitutes
Intergovernmental Personnel Act detail reimbursment
When State or local Govt. employee is detailed to executive agency
of Federal Govt. under Intergovernmental Personnel Act, reimbursement
under 5 U.S.C. 3374(c) for “pay” of employee may not include fringe
benefits, such as retirement, life and health insurance, and costs for
negotiating assignment agreement required under 5 CFR 334.105, and
for preparing payroll records and assignment report prescribed under §
CFR 334.106. The word “pay’”’ as used in act has reference according
to legislative history to salary of State or local detailee, and there is
no basis for ascribing to term a different meaning than used in Federal
personnel statutes, that is that term refers to wages, salary, overtime
and holiday pay, periodic within-grade advancements and other pay
granted directly to Federal employees. Overruled, in part, by 54 Comp.
Gen.—(B-157936, Sept. 16, 1974) __ ___ .-

CONCESSIONS
Contracts
Term
Extension
Initial term of lease for operation of concession lapsed midway through
agency’s 90-day termination notice required by lease, which also gives
agency right to extend on year-to-year basis. Although lapse caused

W
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CONCESSIONS—Continued
Contracts—Continued
Term—~Continued
Extension—Continued
controversy concerning notice’s legal effect, agency termination is valid
since notice provision is intended to give parties time to prepare for

1111

Page

transition necessitated by termination and lessee’s continued operation

of concession for duration of notice period despite lapse caused agency's
action to have the practical effect of providing necessary transition

CONFERENCES

Consider protests of bidders, etc. (Sec CONTRACTS, Protests, Pro-

cedures, Interim Bid Protest Procedures and Standards, Conferences)

CONTRACTORS

Labor stipulations

“Successor employer’’ doctrine

Since congressional purpose underlying sec. 4(c) of 1972 Service
Contract Act amendments appears to be that the “successorship’ princi-
ple—obligation that successor service contractor pay employees no less
than rates in predecessor’s collective bargaining agreement—was intended
to apply with respect to successor contracts to be performed in same
geographical area. Labor Dept.’s application of 4(c) to procurements of
services regardless of place of performance is subject to question. How-
ever, because practice is not prohibited by act, the protest is denied, but
matter should be presented to Congress by Secretary of Labor to obtain
clarifying legislation_ . _ ____ ..
Responsibility

Contracting officer’s afirmative determination accepted

Exceptions
Fraud

Allegation of noncompetitive practices because of communality of
ownership and financial interests between two bidders is referred to
DSA for consideration in accordance with ASPR 1-111 and ASPR
1-600. GAO has discontinued practice of reviewing bid protests of
contracting officer’s affirmative responsibility determination, except for
actions by procuring officials which are tantamount to fraud, and GAQO
has no authority to administratively debar or suspend other than for
violations of Davis-Bacon Act, which is not relevant here________.____
Successors

Novation agreement requirement

Status of agreement

Proposed novation agreement among contractor—wholly owned
subsidiary of large concern—awarded two Govt. contracts for hydraulic
turbines and other items, subcontractor who assumed responsibility to
complete contracts upon the closing down of subsidiary plant and sale
to foreign corporation of those assets not needed to perform contracts,
and the Govt. may be approved if in best interest of Govt. Although
novation agreement will contravene Anti-Assignment Act, 41 U.S.C. 15,
since exception in ASPR 26~402(a) that permits recognition of third
party as successor in interest to Govt. contract is not applicable as
subcontractor’s interests in contracts are not ‘“incidental to the transfer”
of subsidiary, there is no objection to recognition of assignment if it is
administratively determined to be in best interests of Govt_..________
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Successors—Continued
Wages

Union agreement v. wage determination
While issuance of wage determinations pursuant to Service Contract
Act of 1965 is vested exclusively in Dept. of Labor, when legality of
wage determination is questioned GAQO will consider whether that
determination was issued in accordance with applicable statutory and
regulatory provisions so as to warrant its inclusion in Govt. contract.
Therefore, upon review of propriety of wage determination included
in cost-reimbursable service contract between AF and Pan American
World Airways, it was concluded that under 1965 act, which requires
successor contractor to pay, as a minimum, wages and fringe benefits
to which employees would have been entitled under predecessor contract,
union is permitted to challenge its own collective bargaining agreement
when predecessor and successor contractors are the same on basis that
wages called for by agreement are substantially at variance with those
prevailing in locality . . . __ __ . .ol 401
CONTRACTS
“Affirmative action programs.”’ (Se¢ CONTRACTS. Labor stipulations,
Nondiscrimination, “Affirmative action programs’’)
Amounts
Estimates
Improper
Protest alleging that estimated quantities in IFB to prepare personal
property for shipment or storage and to handle intra-city/intra-area
shipments for 1-year period were improper and specifications were
therefore defective was untimely filed since sec. 20.2(a) of interim Bid
Protest Procedures and Standards requires protests based upon alleged
improprieties in solicitation which are apparent prior to bid opening
to be filed prior to bid opening, and although protestant had no actual
knowledge of protest regulations, publication of procedures in Federal
Register is constructive notice of Regulations_ ________._._._.____... 833
Whether refusal of contracting agency to permit bidder to examine
basis for estimated annual quantities of personal property to be prepared
for shipment or storage violates Freedom of Information Act, 5 U.8.C.
552(a) (3), and implementing regulations, is not for consideration by
GAO since GAO has no authority to determine what information must
be disclosed under act by other Govt. agencies_ .. __________.o..... 533
Man-hours for mess attendant services
Under RFP for performance of mess attendant services that con-
tained Govt. estimate of required man-hours and that stated 5 percent
deviation below estimate may result in rejection of offer unless satis-
factory performance could be substantiasted, acceptance of proposal
that was 15 percent below Govt.’s estimate would not constitute change
in specifications without notice to offerors since solicitation indieated
use of lesser man-hours than required which could reduce total cost
would be desirable; live of eight offerors were without 5-percent range,
thus evidencing equal opportunity to deviate; and feasibility of accept-
ing 15-percent deviation is supported by fact deviation was based on
study of degree to which mess facilities would be used and fact man-
hours proposed exceeded man-hours utilized by incumbent contractor... 198
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CONTRACTS—Continued
Amounts—Continued
Indefinite
Requirements contracts. (See CONTRACTS, Requirements)
Assignments. (See CLAIMS, Assignments)
Automatic Data Processing Systems. (Sec EQUIPMENT, Automatic Data
Processing Systems)
Awards
Abeyance
Pending General Accounting Office decision
Award for continuing janitorial services to incumbent contractor
during pendency of low bidder's protest on basis award would be
advantageous to Govt. as required by par. 2-407.8(b) (3) (iii) of ASPR
was not inappropriate and did not deprive low bidder of contract as
contracting agency was prepared to terminate awarded contract for
convenience of Govt. and to make award to bidder if its protest was
upheld and if it is found to be responsible__ . ______________________.
Failure of procuring agency to comply with sec, 20.4 of Interim Bid
Protest Procedures and Standards did not constitute violation of par.
1-403 of ASPR re specifying factors which will not permit delay in
making award until issuance of Comptroller General decision, and
failure is not significant since 20.4 is not binding on contracting
AGeNCIeS . _ e
Approval
Higher authority approval
Although contracting officer is not required by ASPR to withhold
contract award after his agency denies protest of offeror pending possible
appeal of protest to GAO, where he is on notice that offeror has deferred
filing protest with GAO pending agency action but exigencies of situa-
tion require immediate award, if time permits, it is reasonable for
contracting officer to obtain approval of higher authority to make
award, as in casc of preaward protest filed directly with GAO pursuant
to ASPR 2-407.8(b)(2) - - oo o e
Cancellation
Effoneous awards
Bidder responsibility
Amount claimed for movement of tug and barge under canceled
contract because contractor did not have required ICC authority is not
reimbursable as agent of Govt. may not waivc requirement that a water
carrier in interstate commerce is subject to regulation under Interstate
Commerce Act, and since no benefit accrued to Govt., payment on a
quantum meruit basis may not be made________ ... _________________
Mistakes in bid, etc. (See CONTRACTS, Mistakes, Cancellation)
Effective date
Delayed
Determination that prospective contractor failed to meet minimum
financial standards required by sec. 1-1.1203 of FPR to be eligible for
award of Federal Supply Service contract for film is upheld as basis
SBA'’s denial of bidder's application for certificate of competency (COC),
although approved by regional office, is final and conclusive since in
procurements that exceed $250,000, determination to issue or deny
COC is vested in SBA Central Office (15 U.S.C. 637(b)(7)) and is not
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CONTRACTS—Continued Page
Awards—Continued
Effective date—Continued
Delayed—Continued
subject to review, and on basis improvement in bidder’s financial con-
dition after award, and fact award was made a month before it was to
take effect, in order to timely distribute Federal Supply Schedule to
agencies, has no effect on propriety or validity of award__._.______. 344
Equal or tie bids
Drawing of lots
Where two equal bids were received to perform international freight
forwarding services and award was made to incumbent firm rather than
drawing lots as required by Federal Procurement Regs. sec. 1-2.407-6(b),
recommendation is made that contracting agency now draw lots and,
if protester wins drawing, that award made be terminated for convenience
of Govt. and that award be made to previously unsuccessful bidder for
the remaining services. Modifies 37 Comp. Gen. 330_________.__.._. 466
Erroneous
Nonresponsive bidder
Upon reconsideration of 53 Comp. Gen. 32, which directed termina-
tion of contract award to low bidder under second step of two-step
formally advertised procurement for fork lift trucks and line items
because alternate delivery schedule offered by bidder did not provide
for required delivery concurrency of first production units and of spares
and repair parts, low bid is still considered nonresponsive, notwith-
standing argument that low bidder can ‘fall back’ on commitment in
required delivery schedule since at best bid is ambiguous, or viewed in
light most favorable to bidder, bid is subject to two reasonable interpre-
tations—under one it would be nonresponsive, and under the other
responsive. However, in absence of clear indication of prejudice to other
bidders, and since contractor will comply with the Govt.’s delivery
schedule, decision is modified with respect to contract termination
requirement and, therefore, reporting matter to appropriate congressional
committees is no longer necessary_ - - - oo ooo..o. 320
Government estopped from denying contract
Govt. is estopped from denying existence of contract where, acting
under its own mistake and believing that protester would commence
work the following week, it told the protester, apparent but not actual
low bidder, contract number 6 days before contract was to have com-
menced and protester without knowledge of true facts acted to its
detriment . e 502
Although Govt. is estopped to deny existence of contract with other
than low bidder, even though entering into contract was outside scope
of contracting officer’s authority, contract is not illegal, as contractor
neither directly contributed to underlying mistake nor was on direct
notice of mistake, however, award made to other than lowest responsive
bidder should be terminated for convenience of Govt___...__._ .. . ... 502
Termination of contract
Where contracting officer improperly found that low bid was non-
responsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination of
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CONTRACTS—Continued
Awards—Continued
Erroneous—Continued
Termination of Contract—Continued
responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company
was low bidder and make award to company, if its bid is otherwise
acceptable for award
Legality
Where there is no dispute as to facts, but rather question raised is one
of law—that is whether contract came into existence—it is not inappro-
priate for GAO to consider protest of contractor alleged to have defaulted
under contract awarded by AF, notwithstanding contractor also appealed
contracting officer’s determination to terminate alleged contract for
default to Armed Services Board of Contract Appeals________________
Contention that no contract came into existence under second step
of two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for
housing construction because bid accepted orally was not effective before
expiration of Davis-Bacon Wage Rate Determination and bid itself,
or alternative allegation that bid was nonresponsive and also contained
bid price error and, therefore, there was no contract to terminate for
default is refuted by record which evidences oral notification of contract
approval made subsequent to written notification of award made subject
to such approval was in compliance with IFB. Furthermore, failure to
describe actual amount of work to be performed by contractor did not
make its bid nonresponsive as invitation did not require this information,
and variances between price bid and Govt.’s estimate and other bids
submitted was insufficient to place contracting officer on constructive
notice of error____ ..
Mechanism basis used
Contentions against propriety of award ‘““to develop fully the auto-
mated analysis of chromosomes’” do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer, price
and other factors considered, notwithstanding doubt as to validity of
cost and best buy analysis and failure to clarify statistical program
offered. Furthermore, contracting officer is satisfied that performance of
contract meets the RFP requirements; that subcontracting of laboratory
work is proper; and that no diversion of grant funds is occurring. Fact
that mechanism for award was interagency agreement between HEW
and NASA (42 U.8.C. 2473(b) (5) and ,6)), and incorporation of project
as task order under existing contract between NASA and contractor
does not reflect on legality of contract. . - - ... . ___ . _____._.
Low bidder
Award to low bidder not required
Fact that low bidder under IFB to furnish fitting assemblies verified
its bid price prior to award does not preclude relief after award from
mistake in bid where it would be unconscionable to require contract
performance, even though contractor’s potential loss would not be very
great or that mistake was due to negligence in obtaining complete set
of specifications and, therefore, contract awarded may be canceled.
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CONTRACTS—Continued Page
Awards—Continued
Low bidder—Continued
Award to low bidder not required—Continued

Furthermore, under ASPR 2-406.3(¢)(2), contracting officer is not
required to accept low bid which is very far below other bids or Govt.’s
estimated price, notwithstanding bid verification, and as low bid was
approximately 26 percent of next two higher bids for production unit
and one-twelfth of next higher bid for first article, for application is
unconscionability theory that where mistake is so great it could be said
Govt. was obviously getting something for nothing relief should be
allowed. oo e 187

Negotiated contracts. (See CONTRACTS, Negotiation, Awards)

Propriety
Acceptance of award

In procurement of lighting panels to replace panel designed to support
integrated electronics contiol equipment developed for F-4 aircraft
where drawing stated panel must be in accordance with military speci-
fication that required qualified products listing (QPL), but RFQ did not
evidence such requirement, although award to firm not on QPL will not
be disturbed as award was not precluded by RFQ and contract is nearly
completed, to require displaced initial low offeror to unnecessarily
comply with QPL requirement was prejudicial, unfair and costly. Fur-
thermore, although contracting officials erroneously failed to take action
when it was recognized before award procurement should have been
advertised utilizing applicable military specification, this approach will
be used to procure panels in future. ... .. 295

COCO ». GOCO plants

Cancellation of request for proposals for cartridges on basis out-of-
pocket costs for performance in a contractor-owned and -operated
(COCO) plant compared unfavorably with out-of-pocket costs incurred
in Govt-owned contractor-operated (GOCO) plants, and award to GOCO
facility was in accord with terms of solicitation that conformed with par.
1-300.91(a) of Army Ammunition Command Procurement Instruction,
which in turn is consistent with 10 U.S.C. 4532(a), ‘“ Arsenal Statute.”’
Furthermore, where GOCO plants are operated under cost reimburse-
ment type contracts and fixed-price competition with CQCO sources is
precluded, cost comparisons are necessarily utilized; internal records of
GOCO plant are not within disclosure provisions of 5 U.8.C. 552; and
as GOCO activity is not Govt. commercial or industrial activity for
purposes of BOB Cir. A-76, Federal taxes, depreciation, insurance, and
interest are not for inclusion in GOCO cost estimates. 40

Government agency
Transfer of activity pending

Award by AF of domestic cargo airlift contract negotiated under
10 U.S.C. 2304(2)(16) pursuant to Class Determinations and Findings
to Govt. corporation that is to be transferred to individual to whom
award is contemplated and who is currently operating the activity
pending Civil Aeronautics Board approval is not improper in view of
fact contract will contain termination provision in event approval is
withheld; OMB Cir. A-76 and implementing Defense Directives al-
though favoring contracting with private, commercial enterprises allow
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CONTRACTS—Continued
Awards—Continued
Propriety—Continued
Government agency—Continued
Transfer of activity pending—Continued
Govt. operation of commercial activity ‘“to maintain or strengthen
mobilization readiness;”’ services of intended buyer during Govt. control
does make him “‘officer or employee’’ within conflict of intérest statutes,
18 U.8.C. 205, 18 U.S.C. 207-208; there is no evidence of unfair competi-
tion; and contracting agency has broad discretionary authority to award
contract in interest of national defense___._________________________
Incumbent contractor
Award for continuing janitorial services to incubent contractor dur-
ing pendency of low bidder’s protest on basis award would be advan-
tageous to Govt. as required by par. 2-407.8(b) (3) (iii) of ASPR was not
inappropriate and did not deprive low bidder of contract as contracting
agency was prepared to terminate awarded contract for convenience of
Govt. and to make award to bidder if its protest was upheld and if it is
found to be responsible_ _ _ _ _ _ _____ . __ . ____ ..
Upheld
Where IFB to design, fabricate, and erect window walls, entrances,
and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum ex-
perience requirement, and bidder took no exception to requirement that
at least 12 percent of work would be performed by its own force, fact
that subcontractor was listed, although not required, is not construed
to mean all work would be subcontracted; where subcontractor’s in-
surance experience modification factor for Workmen’s Compensation
permitted Govt. to take into consideration cost of Govt-provided
insurance, failure of prime contractor to submit its own insurance factor
is minor informality; and where subcontractor is bound by prime con-
tractor’'s commitment to Washington Plan providing minority hiring
goals, bid as submitted was responsive and was properly considered for
contract award.__ __ . e
Small business concerns
Adequate competition
Low bidder’s failure to formally extend bid in writing prior to ex-
piration date does not preclude acceptance of bid subsequently extended,
notwithstanding fact that another bidder extended its bid prior to expira-
tion date, since low bidder’s participation in bid protest filed by other
bidder shows intention to keep bid open for duration of protest and there
is no indication that acceptance of low bid would have detrimental
effect on competitive bidding system or be prejudicial to other bidders_ -
Buy American Act application
Requirement of small business definition that end items to be fur-
nished shall be manufactured or produced in U.S. is separate and dis-
stinct from Buy American Act requirements that preference be given to
domestic source end products. Therefore, term ‘“manufactured or pro-
duced” as used in small business definition is not regarded as “manu-
facturing” processes within contemplation of Buy American Act______
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Certifications
Capacity
Although determination that a small business concern submitting low
offer under request for proposals to perform refrigerated warehouse
services, involving receipt, storage, assembly, and distribution of food,
including export transportation, was nonresponsible in areas of health,
safety, and sanitation should have been promptly referred, pursuant to
par. 1-705.4(c)(iv) of Armed Services Procurement Reg., to Small
Business Admin. for certificate of competency consideration since de-
ficiencies relate to ‘“‘capacity’’ defined as ‘“‘overall ability * * * to mect
quality, quantity, and time requirements,” issuance of certificate of
urgency in lieu was justified and reasonable as delay was not administra-
tively created, and continuation of services was essential. Furthermore,
rule is that responsibility determination unless arbitrary, capricious, or
not based on substantial evidence is acceptable
Conclusiveness
Determination that prospective contractor failed to meet minimum
financial standards required by sec. 1-1.1203 of FPR to be eligible for
award of Federal Supply Service contract for film is upheld on basis SBA’s
denial of bidder’s application for certificate of competency (COC), al-
though approved by regional office, is final and conclusive since in pro-
curements that exceed $250,000, determination to issue or deny COC is
vested in SBA Central Office (15 U.S.C. 637(b)(7)) and is not subject to
review, and on basis improvement in bidder’s financial condition after
award, and fact award was made a month before it was to take effect, in
order to timely distribute Federal Supply Schedule to agencies, has no
effect on propriety or validity of award
Denial
Where low bidder entered into joint venture agreement to obtain
necessary resources to perform a janitorial service contract prior to
denial by SBA of request for certificate of competency (COC), request
which upon resubmission to SBA was not accepted because SBA ques-
tioned impact of joint venture on bidder’s responsiveness and stated it
would not accept referral unless new information was developed rel-
ative to bidder’s financial condition, and additionally that if joint venture
was allowed bidder if still considered responsive could possibly perform,
contracting officer should not have ignored joint venture agreement, and
agreement should be reassessed and if bidder is found to be responsible,
contract awarded incumbent contractor should be terminated for con-
venience of Govt. and award made to low bidder
Failure to request
TUnder IFB for food services for 1 year with two l-year options that
was restricted to small business concerns, award of contract without
referring the nonresponsibility of four low bidders to SBA under certificate
of competency procedures because of urgency or procurement was
proper determination under ASPR1-705.4(c)(iv). However, refusal
of administrative agency to attend informal conference on protest held
pursuant to sec. 20.9 of Interim Bid Protest Procedures and Standards
is policy that should be reconsidered. Furthermore, U.S. GAQ will not
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CONTRACTS—Continued
Awards—Continued
Small business concerns—Continued
Certifications——Continued
Failure to request—Continued
substitute its judgment in matter for that of contracting officer unless
it is shown by convincing evidence of record that finding of nonres-
ponsibility was arbitrary, capricious, or not based on substantial evidence.
End items manufactured or produced in the United States
Requirement of small business definition that end items to be furnished
shall be manufactured or produced in U.S. is separate and distinct from
Buy American Act requirements that preference be given to domestic
source end products. Therefore, term “manufactured or produced” as
used in small business definition is not regarded as “manufacturing”’
processes within contemplation of Buy American Act._ . _____________
End product contributor
Bid of small business concern under formally advertised small business
set-aside that represented contract end item would not be manufactured
or produced by small business concerns properly was rejected, since
even though bidder contemplated subcontracting portion of the work
to large business, it should have made affirmative representation that
its contribution to end item would be significant_________________.____
Self-certification
Erroneous
Acceptance by contracting officer of self-certification submitted by
successful bidder that it is a small business concern on basis that con-
trary determination by SBA district office was not final as it had been
appealed to SBA Size Appeals Board was improper as district director’s
decision remains in full force and effect unless reversed or modified by
Board, and fact that ASPR 1-703(b)(3) (iv) permits suspension of full
size determination cycle when urgency of procurement so requires does
not negate regional size determination made prior to award. Because
contracting officer was not misled by self-certification but acted with
full knowledge of facts in reliance on reading of applicable ASPR pro-
visions, and because of urgency of procurement, contract aws.rded
should be terminated for convenience of Govt. and resolicited, and this
rccommendation requires actions prescribed by secs. 232 and 236 of
Legislative Reorganization Act of 1970 .. ___ . .. ____.____
Set-asides
Competition sufficiency
Modification of RFQ to restrict procurement to small business con-
cerns was proper exercise of authority by contracting officer under
ASPR 3-505, which provides for amendment of solicitation prior to
closing date for receipt of quotations to effect necessary changes since
change of procurement to small business set-aside was recommended by
SBA representative and was accepted on basis sufficient number of
small business concern offers could be obtained. Therefore, quotation
submitted by large business concern which was prepared under original
unrestricted RFQ may not be considered or even opened to compare
reasonableness of prices submitted by small business concerns, and in
absence of judiciary established criteria and standards, claim for prep-
aration costs may not be settled by GAO-___ . o _.__
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Set-asides—Continued
Disputes
When appeal by Administrator, Small Business Adm. (SBA) to the
Secretary of Navy, pursuant to 15 T.S.C. 644, of naval installation’s
disregard of recommendation to restrict solicitation for mess attendant
services to small business concerns was upheld, amendment—after due
notice to offerors—of unrestricted solicitation to restrict procurement
to small business was proper since reversal of initial determination that
there was no reasonable expectation that award could be made to small
business concern at reasonable price (ASPR 1-706.5(2) (1)), as well as
awarding fair proportion of Govt. purchases to small business concern
(ASPR 1-702(a)) gave effect to 15 U.S.C. 644. Immaterial to SBA
authority to appeal was lack of controversy between contracting officer
and small husiness specialist, and fact that unrestricted solicitation
had been released to public. _ - aaoa- 58
Erroneous
Requirement in ASPR 1-701.1(2)(2)a that eligibility for award of
small business set-aside dredging contract is dependent on use of small
business dredge for at least 40 percent of dredging work is an unau-
thorized size standard since SBA has exclusive statutory jurisdiction in
small business size matters________ el 904
Restrictive of competition
Provision in ASPR 1-701.1(a) (2)a that small business dredging work
be accomplished with small business dredge for at least 40 percent of
work constitutes improper restriction on competition_.._____.___._..._ 904
Subsequent to unrestricted solicitation
Modification of RFQ to restrict procurement to small business con-
cerns was proper exercise of authority by contracting officer under
ASPR 3-503, which provides for amendment of solicitation prior to
closing date for receipt of quotations to effect necessary changes since
change of procurement to small business set-aside was recommended
by SBA representative and was accepted on basis sufficient number of
small business concern offers could be obtained. Therefore, quotation
submitted by large business concern which was prepared under original
unrestricted RFQ may not be considered or even opened to compare
reasonableness of prices submitted by small business concerns, and in
absence of judiciary established criteria and standards, claim for prep-
aration costs may not be settled by GAO_____._______.__._. = 307
Withdrawal
- Procedural steps before withdrawal
Although deletion of total set-aside for small business concerns from
IFB for hamsters without verification of potential bidders’ intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
make or delete total set-aside be carefully considered, potential sources
of small business interest be thoroughly investigated, and basis of de-
termination be fully explained and documented. Furthermore, discarding
all bids under amended invitation that deleted set-aside and negotiation
of procurement under 41 U.S.C. 252(c) (10) were improper actions since
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deviations in three bids received affected bidder responsibility and not
bid responsiveness. However, negotiations currently being conducted
may be continued as needs of contracting agency have changed since
opening of bids and use of negotiations will not negate maximum possible
competition which advertised procurements attempt to further._______
Size
Appeal

Acceptance by contracting officer of self-certification submitted by
successful bidder that it is a small business concern on basis that con-
trary determination by SBA district office was not final as it had been
appealed to SBA Size Appeals Board was improper as district director’s
decision remains in full force and effect unless reversed or modified by
Board, and fact that ASPR 1-703(b)(3)(iv) permits suspension of full
size determination cycle when urgency of procurement so requires does
not negate regional size determination made prior to award. Because
contracting officer was not misled by self-certification but acted with full
knowledge of facts in reliance on reading of applicable ASPR provisions,
and because of urgency of procurement, contract awarded should be
terminated for convenience of Govt. and resolicited, and this recom-
mendation requires actions prescribed by secs. 232 and 236 of Legislative
Reorganization Act of 1970__ ...

Determination by Small Business Administration (SBA) that bidder
is small business is conclusive upon Federal agencies and any appeal from
determination must be filed with SBA_______ _______ . _____.._.__.

Standard used in invitation erroneous

Requirement in ASPR 1-701.1(a)(2)a that eligibility for award of
small business set-aside dredging contract is dependent on use of small
business dredge for at least 40 percent of dredging work is an unauthor-
ized size standard since SBA has exclusive statutory jurisdiction in
small business size matters_____________________________ . ________._

Validity

Failure to verify bid mistake

Bidder who mistakenly used page from previous year’s Federal
Supply Schedule as initial worksheet in preparing its bid to supply
liquid oxygen and, therefore, failed to include in its bid price cost of
storing oxygen due to fact Govt. had previously furnished storage facil-
ities, submitted an erroneous bid, which because it was 70 percent higher
than only other bid received should have been verified since contracting
officer had “‘constructive notice” of error—the legal substitute for actual
knowledge—and acceptance of bid failed to consummate valid and
binding contract. Unfilled portion of contract may be rescinded and
payment made for deliveries on a quantum valebat basis, limited to amount
of next lowest bid. Holding that no fair comparison can be made where
only two widely variant bids are received will longer be followed. 20
Comp. Gen. 28¢ and other similar cases overruled ... .. - ____..____
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Subcontracting limitation
Bid of small business concern under formally advertised small business
set-aside that represented contract end item would not be manufactured
or produced by small business concerns properly was rejected, since even
though bidder contemplated subcontracting portion of the work to
large business, it should have made affirmative representation that its
contribution to end item would be significant________._______.______._
Bids
Generally. ( See BIDS)
Bonds. (Sec BONDS)
Brand name or equal. (See CONTRACTS, Specifications, Restrictive,
Particular make)
Cancellation
I.C.C. carrier authority lacking
Partial contract performance
Amount claimed for movement of tug and barge under canceled con-
tract because contractor did not have required ICC authority is not re-
imbursable as agent of Govt. may not waive requirement that a water
carrier in interstate commerce is subjcct to regulation under Interstate
Comimerce Act, and since no benefit accrued to Govt., payment on a
guantum meruit basis may not be made_ .- . __ . ___ . ...
Mistakes in bid, etc. (See CONTRACTS, Mistakes, Cancellation)
Disputes
Settlement
Administrative resolution
Construction contractor’s request for equitable adjustment in price,
based on delay in completion caused by reduced availability of site,
should be resolved pursuant to “Disputes’” clause procedure. Contract
contained ‘“Changes” clause and disputes arising under specific contract
provision are for administrative resolution
Cost-plus
Evaluation factors
‘‘Realism’’ of costs and technical approach
Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar te low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposal/
Cost Realism factor is upheld where use of predetermined score, generally
unacceptable, was not prejudicial in view of protester’s low score; where
acceptance of design implementation would involve high degree of risk,
and discussion of design’s deficiencies would subvert intent of procure-
ment; where Govt.’s engineering man-hour estimates were not erroneous
and their use to evaluate effort and cost realism did not mislead protester;
where RFP contained sufficient statement of evaluation and award fac-
tors and record evidences meaningful discussions were held with all of-
ferors; and where commonality features between contracts were not
made evaluation factor
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CONTRACTS—Continued
Cost-plus—Continued
Evaluation factors—Continued
“Realism’ of costs and technical approach—Continued

Since award of cost-reimbursement contracts requires procurement
personnel to exercise informed judgments as to whether submitted pro-
posals are realistic with regard to proposed costs and technical ap-
proaches—judgments that are properly left to administrative diseretion
of contracting agency which is in best position to assess ‘realism”
of costs and technical approaches, and must bear major criticism for
any difficulties or expenses experienced by reason of defective analysis-—
acceptance of two proposals for award of cost-plus-a-fixed-fee contracts
to develop artillery locating radar on basis these proposals were only
acceptable ones submitted from both technical and cost standpoint was
proper determination that is substantiated by record that evidences
selection of successful offerors was not arbitrary _ _ .. _._.______________
Cost-reimbursement. (See CONTRACTS, Cost-type)

Cost-type
Pricing or technical uncertainty
Discussion with all offerors requirement

Administrative view that there is no requirement for competitive
discussion under FPR 1-3.805-1(a)(5) when cost-reimbursement con-
tract is contemplated means that competitive discussions would not be
required even when proposed costs of most technically acceptable offeror
were unreasonable and unrealistic, and belief that discussions need not
be held in any circumstances when cost-type award is involved conflicts
with requirement in section that discussions be held prior to award
where there is any uncertainty as to pricing or technical aspects of
proposal. Fact that cost-type award need not necessarily be made at
lowest estimated cost does not nullify general requirement for discussion
prior to award of negotitated contract as requirement for discussions
with competitive offerors for cost-type awards is mandatory unless one
of enumerated exceptions to requirement is involved_ . _______________
Damages

Claims. (See CLAIMS, Damages, Contracts)

Data, rights, etc.
‘‘Technical Data—Withholding of Payment’’ clause
Propriety of use

Disqualification of low offeror who took exception to ‘‘Technical
Data—Withholding of Payment’’ clause (ASPR 7-104.9(h)), concerned
with untimely delivery or deficiency of technical data, and ‘“Reserve
Pending Execution of Release’ clause contained in RFP is upheld since
offeror was adequately advised during negotiations of consequences of
failing to accept terms of RFP, and fact that amount withheld under
technical data clause may exceed price of data does not make con-
tracting officer’s determination to include clause arbitrary and capricious,
and use of ‘‘Reserve Pending Execution of Release’’ ¢lause is matter
within discretion of contracting agency. Furthermore, since protest was
untimely delivered it properly was regarded as filed after award.__.___
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CONTRACTS—Continued Page
Data, rights, etc.—Continued
Trade Secrets
Protection
Repair process, alleged to be protectible trade secret, for removal and
replacement of rear flange of J~57 engine combustion chamber outer
rear case which was contained in RFP does not violate proprietary rights
of former contractor who had been awarded prior contracts on sole
source basis where evidence indicates contracting agency developed
process independently from any information submitted in unsolicited
proposal, and notwithstanding contractor initially implemented process.
Even should process merit protection as trade secret, use of process is
not precluded when it is obtained by means of independent development.
Furthermore, under ASPR 4-106.1(e)(4), even though information in
unsolicited proposal submitted without restrictive legend may only be
used for evaluation of proposal, Govt. is not limited in its use of infor-
mation if it is obtainable from another source without restriction_____. 161
Default
Procurement from another source
Requirements contract
Where IRS placed purchase orders for memory units with protester
under mandatory requirements contract it held with GSA, the subse-
quent partial termination for default and the reprocurement of item
from another source is not proper matter for protest to GAO since the
IRS actions taken to insure that its requirements would be satisfied
was a matter of contract administration, propriety of which must be
resolved by the contracting parties pursuant to any applicable contract
provision rather than by the GAO______ ... 572
Delays in performance
Availability of site
Reduced
Construction contractor’s request for equitable adjustment in price,
based on delay in completion caused by reduced availability of site,
should be resolved pursuant to ‘“Disputes’” clause procedure. Contract
contained “Changes’’ clause and disputes arising under specific contract
provision are for administrative resolution___ ... ___ . ___._._.... 829
Disputes
Contract Appeals Board decision
Jurisdictional question
Where there is no dispute as to facts, but rather question raised is one
of law—that is whether contract came into existence—it is not inap-
propriate for GAO to consider protest of contractor alleged to have
defaulted under contract awarded by AF, notwithstanding contractor
also appealed contracting officer’s determination to terminate alleged
contract for default to Armed Services Board of Contract Appeals__._. 167
Settlement
Administrative
Under disputes clause
Construction contractor’s request for equitable adjustment in price,
based on delay in completion caused by reduced availability of site,
should be resolved pursuant to “Disputes” clausz procedure. Contract
contained “Changes’’ clause and disputes arising under specific contract
provision are for administrative resolution___.__.__ . ___.___.__._____.. 829
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CONTRACTS—Continued Page
Equal employment opportunity requirements. (Sece CONTRACTS, Labor
stipulations, Nondiscrimination)
Federal Supply Schedule
Mandatory use requirement
Contract default and reprocurement
Where IRS placed purchase orders for memory units with protester
under mandatory requirements contract it held with GSA, the sub-
sequent partial termination for default and the reprocurement of item
from another source is not proper matter for protest to GAO since the
IRS actions taken to insure that its requirements would be satisfied was
a matter of contract administration, propriety of which must be re-
solved by the contracting parties pursuant to any applicable contract
provision rather than by the GAO_______ . ________.____________.___ 572
Primary source v. multiple award contracts
Overlapping requirements
Since some overlap exists between film listed on primary source
Federal Supply Schedule (FSS) contract and multiple-award FSS
contract, it is recommended that General Services Admin. regulations be
modified to prohibit use of multiple-award FSS contract where agency
needs would be satisfied by purchase from primary source contractor.__. 720
Requirements contracts
Primary source v. multiple-award contractors
When Govt. is obligated to purchase its normal requirements of film
from primary source Federal Supply Schedule (FS8) contractor, if it
can be shown that higher speed film was purchased from multiple-award
FSS contractor to satisfy normal requirements which could be met by
film specified in primary source FSS contract, the primary source
contractor would be entitled to damages. However, purchase of high
speed film from multiple-award FSS contractor was not breach of
contract where record shows that purchase was necessitated by require-
ment for film that exceeded specification characteristics of film provided
by primary source FSS contractor_ _ __ . __ . ________.__._.._ 720
Increased costs
Government activities
Sovereign capacity
Additional cost due to devaluation of dollar to corporation in business
of producing drafting and engineering instruments, measuring devices
and precision tools to obtain supplies from abroad to meet contractual
commitments to Govt. may not be reimbursed to corporation by in-
creasing any bid price open for acceptance or any contract price since
devaluation of dollar is attributable to Govt. acting in its sovereign
capacity and Govt. is not liable for consequences of its acts as a sovereign;
no provision was made for price increase because cost of performance
might be increased; and under “firm-bid rule,” bid generally is irrevocable
during time provided in IFB for acceptance of a bid_ ___.____.____.__ 157
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CONTRACTS-—Continued Page
Labor stipulations
Nondiscrimination
‘‘Afirmative action programs’’
Grants-in-aid
Under invitation issued by Federal grantee required by HEW regula-
tion to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alternative
affirmative action plan nevertheless submitted a responsive bid since in
signing part I certification bidder is committed to comply with terms and
conditions of New Orleans Plan and to submit alternative plan for
trades not signatory to New Orleans Plan, thus meeting material require-
ments of invitation. . __.._ 451
Minority manpower goals
Failure of low bidder under IFB issued by Govt. of District of
Columbia for roof rehabilitation at Spring Road Clinic to execute
certificate of compliance with equal opportunity obligations provision
included in solicitation until after bid opening was matter of form rather
than substance and does not constitute basis for rejection of low bid as
bid form submitted obligated bidder to comply with affirmative action
requirements which were made part of bid documents and did not require
submission or adoption of minority utilization goals but only that
contractor take certain affirmative action steps______ . _.___..___... 431
Subcontractor’s status
Where IFB to design, fabricate, and erect window walls, entrances,
and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement
that at least 12 percent of work would be performed by its own force,
fact that subcontractor was listed, although not required, is not construed
to mean all work would be subcontracted; where subcontractor’s
insurance experience modification factor for Workmen’s Compensation
permitted Govt. to take into consideration cost of Govt-provided
insurance, failure of prime contractor to submit its own insurance factor
is minor informality; and where subcontractor is bound by prime
contractor’s commitment to Washington Plan providing minority
hiring goals, bid as submitted was responsive and was properly con-
sidered for contract award. __ . _ .. ... 331
Compliance
Certification
Under IFB for hydraulic turbines, bidder’s failure to complete
Equal Opportunity Certification and its insertion of words “NOT
APPLICABLE” under Equal Employment Compliance representation
do not render bid nonresponsive, since both provisions relate to bidder
respongibility and, therefore, it is considered that no exception was
taken in bid to any material requirement of IFB. To extent B-161430,
July 25, 1967 is inconsistent with this and other cited decisions, it will
no longer be followed. .. o 487
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Service Contract Act of 1965
Administrative determinations
Finality
Although failure to question propriety of absence from solicitation for
aircraft maintenance of Service Contract Act (SCA) clause until after
award of contract renders protest untimely, since significant issue has
been raised because it refers to principle of widespread interest and since
court is interested in views of GAOQO, merits of protest have been con-
sidered and it is concluded that absence from contract of SCA clause
does not render contract illegal if after contract award Dept. of Labor
decides that SCA was applicable to procurement, since contracting
officer acted in good faith and in accordance with regulations imple-
menting SCA in determining Walsh-Healey Public Contracts Act
pertaining to supplies, and not SCA, which affords service contract
workers protection, was applicable, and, furthermore, it is primarily for
contracting agencies to decide what provisions should o: should not be
included in particular contract_ _ - ..ol __.__.
Questionable
Although practice of Labor Dept. in classifying as ‘‘service employees”’
keypunch operators and other clerical-type employees under Service
Contract Act of 1965, 41 U.S.C. 351, et seq., is questionable since
statutory language of act and its legislative history as well as Dept. of
Labor’s regulations indicate ‘‘service employee’’ was intended to mean
“blue collar” employee, practice is not specifically prohibited and,
therefore, protest is denied. However, because of significant adverse
impact on procurement procedures, departmient should present the
matter to Congress and obtain clarifying legislation, and should submit
statements of action taken to appropriate congressional committees as
required by Lezislative Reorganization Act of 1970 _________._____.
Bidder that is not located in Govt. facilities areas for which Service
Contract Act wage determination has been provided is nevertheless
bound by determination, since solicitation terms indicate that wage
obligations are fixed by whatever determination is attached to solicita-
tion, and exemption for ‘‘outside’’ bidder is lacking, and although the
Dept. of Labor’s view that ‘“locality”’ means locality of Govt. installa-
tion in procurement of this type was criticized in 53 Comp. Gen. 370,
this view remains the settled interpretation of issue at present________
Amendments
Retroactive application
Although Congress intended, in enacting the Service Contract Act
Amendments of 1972, that wage determination issued as result of
hearings held pursuant to sec. 4(c) of Service Contract Act would be
applicable to contracts awarded prio1 to issuance of wage determination,
appropriate implementing regulations have not been promulgated and
GAO urges issuance of regulations as soon as practicable to provide for
required contract clauses_ _ . . _ e aaaaa

564-361 O - 75 - 17
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CONTRACTS—Continued
Labor stipulations—Continued
Service Contract Act of 1965—Continued
Applicability of act
Keypunch operators, etc.

Although practice of Labor Dept. in classifying as ‘“service employees’’
keypunch operators and other clerical-type employees under Service
Contract Act of 1965, 41 U.S.C. 351, et seq., is questionable since
statutory language of act and its legislative history as well as Dept. of
Labor’s regulations indicate ‘‘service employee’’ was intended to mean
“blue collar”’ employee, practice is not specifically prohibited and,
therefore, protest is denied. However, because of significant adverse
impact on procurement procedures, department should present the
matter to Congress and obtain clarifying legislation, and should submit
statements of action taken to appropriate congressional committees as
required by Legislative Reorganization Act of 1970 . . _____._____.__

Solicitations for keypunching, verifying services, document sorting,
and source data conversion that have as their principal purpose providing
services are not excluded from coverage of Service Contract Act as pro-
curements of supplies, but applicability of act is doubtful for different
reason, that ie the workers covered by wage determinations are clerical
employees, and according to holding in 53 Comp. Gen. 370 act and its
legislative history indicate the ‘‘service employee’ concept covers only
“blue collar”’ workers. However, since act does not specifically prohibit
classification of clerical workers as service employees, present protest
also is denied._ .. e

Minimum wage, etc., determinations
Locality basis for determination

Labor Dept.’s practice of issuing Service Contract Act wage determina-
tions for keypunch services based on locality of Govt. installation being
served rather than location where services are to be performed is a ques-
tionable implementation of act in view of fact the statutory language of
act and its legislative history indicate “locality’ refers to place where
service employees are performing contract, and practice should be drawn
to attention of Congress when clarifying language is sought concerning
classification of keypunch operators and other clerical-type employees
under aet. . . e

Bidder that is not located in Govt. facilities areas for which Service
Contract Act wage determination has been provided is nevertheless
bound by determination, since solicitation terms indicate that wage
obligations are fixed by whatever determination is attached to solicita-
tion, and exemption for ““outside’” bidder is lacking, and although the
Dept. of Labor’s view that ‘“locality’” means locality of Gov4. installation
in procurement of this type was criticized in 53 Comp. Gen. 370, this
view remains the settled interpretation of issue at present_____.._.___

Union agreement effect

While issuance of wage determinations pursuant to Service Contract Act
of 1965 is vested exclusively in Dept. of Labor, when legality of wage
determination is questioned GAO will consider whether that determina-
tion was issued in accordance with applicable statutory and regulatory
provisions so as to warrant its inclusion in Govt. contract. Therefore,
upon review of propriety of wage determination included in cost-
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CONTRACTS—Continued
Labor stipulations——Continued
Service Contract Act of 1965—Continued
Minimum wage, etc., determinations—Continued
Union agreement effect—Continued

reimbursable service contract between AF and Pan American World
Airways, it was concluded that under 1965 act, which requires suc-
cessor contractor to pay, as a minimum, wages and fringe benefits to
which employees would have been entitled under predecessor contract,
union is permitted to challenge its own collective bargaining agreement
when predecessor and successor contractors are the same on bagsis that
wages called for by agreement are substantially at variance with those
prevailing in locality __ _ _______ e ___
Omission of provision

Although failure to question propriety of absence from solicitation
for aircraft maintenance of Service Contract Act (SCA) clause until
after award of contract renders protest untimely, since significant issue
has been raised bcause it refers to principle of widespread interest and
since court is interested in views of GAQ, merits of protest have been
considered and it is concluded that absence from contract of SCA clause
does not render contract illegal if after contract award Dept. of Labor
decides that SCA was applicable to procurement, since contracting
officer acted in good faith and in accordance with regulations implemen-
ting SCA in determining Walsh-Healey Public Contracts Act pertaining
to supplies, and not SCA, which affords service contract workers pro-
tection, was applicable, and, furthermore, it is primarily for contracting
agencies to decide what provisions should or should not be included in
particular contract .. __ _ . eeoo-

‘‘Successor employer doctrine’’

Since congressional purpose underlying sec. 4(c) of 1972 service
Contract Act amendments appears to be that the ‘‘successorship”
principle—obligation that successor service contractor pay employees
no less than rates in predecessor’s collective bargaining agreement—
was intended to apply with respect to successor contracts to be performed
in same geographical area. Labor Dept.’s application of 4(c) to procure-
ments of services regardless of place of performance is subject to question.
However, because practice is not prohibited by act, the protest is denied,
but matter should be presented to Congress by Secretary of Labor to
obtain clarifying legislation_ _ . _ ______________ o eecaan
Mistakes

Absence of contract

Payment. (See PAYMENTS, Absence or unenforceability of contracts)

Allegation before award. (See BIDS, Mistakes)

Cancellation

Unconscionable to take advantage of mistake

Fact that low bidder under IFB to furnish fitting assemblies verified
its bid price prior to award does not preclude relief after award from
mistake in bid where it would be unconscionable to require contract
performance, even though contractor’s potential loss would not be
very great or that mistake was due to negligence in obtaining complete
set of specifications and, therefore, contract awarded may be canceled.
Furthermore, under ASPR 2-406.3(e)(2), contracting officer is not
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CONTRACTS—Continued
Mistakes—Continued
Cancellation—Continued
Unconscionable to take advantage of mistake—Continued

required to accept low bid which is very far below other bids or Govt.’s
estimated price, notwithstanding bid verification, and as low bid was
approximately 26 percent of next two higher bids for production unit
and one-twelfth of next higher bid for first article, for application is
unconscionability theory that where mistake is so great it could be
said Govt. was obviously getting something for nothing relief should be
allowed - . e ceim———an

Contracting officer’s error detection duty

Notice of error
Substantial

Although under ordinary circumstances contracting officer is not ex-
pected to anticipate possibility that bidder will claim mistake in bid
after award, where he was on notice of possibility of bid error in alterna-
tive item to basic bid for electrical distribution system and where bidder
had attempted to modify by late telegram both basic bid, Item 1, and
alternative item, Item 1A, contracting officer should have been alerted
to possibility of error on both items and it would have been prudent
prior to award of Item 1 to inquire if attempted price increases reflected
mistakes in both items, particularly since bidder had not acquiesced
in award. Therefore, upon establishing existence of mistake, no contract
having been effected at award price, and substantial portion of work
having been completed, contractor may be paid on a quantum valebat or
quantum meruit basis, that is, reasonable value of services and materials
actually furnished

Contracting officer’s error detection duty
Price variances

Contention that no contract came into existence under second step of
two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for
housing construction because bid accepted orally was not effective before
expiration of Davis-Bacon Wage Rate Determination and bid itself, or
alternative allegation that bid was nonresponsive and also contained
bid price error and, therefore, there was no contract to terminate for
default is refuted by record which evidences oral notification of contract
approval made subsequent to written notification of award made subject
to such approval was in compliance with IFB. Furthermore, failure to
describe actual amount of work to be performed by contractor did not
make its bid nonresponsive as invitation did not require this information,
and variances between price bid and Govt.’s estimate and other bids
submitted was insufficient to place contracting officer on constructive
notice of erTOr- .. . e eeemeecece e

Price adjustment

Contracting officer’s error detection duty .

Acceptance of bid at aggregate amount quoted—bid which stated
“Bid based on award of all items’”’ and offered prompt payment dis-
count—under invitation. for 37 items of electrical parts and equipment
to be bid on individually and bid to show total net amount, without
verification of aggregate bid although it was substantially below total
net amounts shown in other bids and next lowest bid was verified,
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CONTRACTS—Continued
Mistakes—Continued
Price adjustment—Continued
Contracting officer’s error detection duty—Continued

entitles supplier of items, pursuant to purchase order issued, to adjust-
ment in price to next lowest aggregate bid, less discount offered, since
contracting officer considered there was possibility of error in higher bid
he should have suspected lower bid likewise was erroneous, and supplier
having been overpaid on basis of item pricing, refund is owing Govt. for
difference between amount paid supplier and next lowest bid

Price variances

Two bids received

Bidder who mistakenly used page from previous year’s Federal
Supply Schedule as initial worksheet in preparing its bid to supply
liquid oxygen and, therefore, failed to include in its bid price cost of
storing oxygen due to fact Govt. had previously furnished storage
facilities, submitted an erroneous bid, which because it was 70 percent
higher than only other bid received should have been verified since con-
tracting officer had ‘“‘constructive notice’’ of error—the legal substitute
for actual knowledge—and acceptance of bid failed to consummate
valid and binding contract. Unfilled portion of contract may be rescinded
and payment made for deliveries on a quantum valebat basis, limited to
amount of next lowest bid. Holding that no fair comparison can be made
where only two widely variant bids are received will no longer be fol-
lowed. 20 Comp. Gen. 286 and other similar cases overruled. _________
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Two bids received. (See CONTRACTS, Mistakes, Price variances, Two bids

received)
Modification
Intention of parties not expressed
Patent assignment

Assignment to Govt. of full domestic rights to an invention developed
by private firm under Govt. contract may be corrected on basis of
mutual mistake of fact to conform to intent of parties, as evidenced by
preexisting contract that domestic title vest jointly. To accomplish this,
corrected assignment executed by parties should be refiled____________

Propriety

Amendment of contract shortly after award to cover a more expensive
superior article (which had been offered as an alternate) than the one
accepted at lowest offered price raises question whether major purpose
of procurement system was thwarterd by that action and whether
change was within general scope of contract- .. _____________.______
National emergency authority. (See CONTRACTS, Negotiation, National

emergency authority)

Negotiated. (See CONTRACTS, Negotiation)
Negotiation
Auction technique prohibition
Disclosure of price, etc.

Award for aircraft to offeror who scored highest both as to price and
technical factors upon reevaluation of price factor of proposals sub-
sequent to erroneous public opening of proposals and disclosure of
prices will not be disturbed because reevaluation of points accorded
price was necessitated by use of erroneous technique in initial evaluation
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CONTRACTS—Continued Page
Negotiation—Continued
Auction technique prohibition—Continued
Disclosure of price, etc.—Continued

that proportionally reduced points that exceeded lowest price used as
datum level and accorded 40 points; because initial technical evaluation
by composite board assured independent judgment and fairness; and
because notwithstanding disclosure of prices and subsequent negotiating
procedures amounted to use of auction tenchique in violation of FPR
1-3.805-1(b), sufficient justification has been shown for not canceling
procurement. However, repetition of deficiencies reviewed should be
avoided in future procurements_____ . ________________.____.___._... 253
Protest
Allegation after award that the RFP established an ‘“auction tech-
nique’’ that is prohibited by par. 3-805.1(b) of ASPR is dismissed as
untimely protest under sec. 20.2(a) of Interim Bid Protest Procedures
and Standards since improprieties in RFP are required to be filed prior to
closing date for receipt of propesals_ __________._________._.____...__ 632
Awards
Advantageous to Government
Propriety of award
Contentions against propriety of award ‘‘to develop fully the auto-
mated analysis of chromosomes’” do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad koc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer, price
and other factors considered, notwithstanding doubt as to validity of cost
and best buy analysis and failure to clarify statistical program offered.
Furthermore, contracting officer is satisfied that performance of con-
tract meets the RFP requirements; that subcontracting of laboratory
work is proper; and that no diversion of grant funds is occurring. Fact
that mechanism for award was interagency agreement between HEW
and NASA (42 U.8.C. 2473(b) (5) and (6)), and incorporation of project
as task order under existing contract ibetween NASA and contractor
does not; reflect on legality of contract_ - - __________________.______ 278
Requirement
Even assuming that protester is correct that there is no advantage in
having a CATV system underground as lower offeror proposed, instead
of above-ground as protester proposed, that fact is insufficient to affect
award, because, under the RFP, award to other than lowest price offeror
would be justified only if its proposed configuration offered material
advantage. - ..o e 676
Initial proposal basis
Competition sufficiency
Determination to make award for airport surveillance radar equip-
ment on basis of initial proposals—exception to requirement for dis-
cussions with all offerors within competitive rangeis discretionary in
nature, and lacking adequate price competition, since only one of two
offers submitted was fully acceptable, the procuring agency properly
considered exceptions to discussion had not been satisfied and conducted
negotiations with offeror whose initial proposal, althouzh technically unac-
ceptable overall was susceptible of being upgraded to acceptable level--a
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determination that was not influenced by the fact a reduction in initial
price made offer the lowest submitted. Therefore, award to low offeror
was not arbitrary, notwithstandirg technical superiority of competing of-
fer since request for proposals did not make technical considerations
PATAmMOUNt_ _ _ e cceo. 5
Propriety
Evaluation of proposals
While consideration of ability of weather/time unit to disseminate
base-oriented information prescribed by Air Force Reg. would be
prejudicial to protester if it influenced contracting officer’s award
decision, GAO is unable to conclude award made was improper in
absence of showing this was a determinative factor in awarding CATV
franchise._ _ . e 676
Normally, GAO will not substitute its judgment for that of contracting
officials by making independent determination as to what areas should
be considered during evaluation and thereby influence which offeror
should be rated first and receive award; such determinations being
questioned only upon clear showing of unreasonableness or favoritism,
or upon clear showing of violation of procurement statutes and reg-
ulations. . o e 800
Award of use permits was not shown to have been arbitrary, capricious
or without reasonable basis, because offers were impartially evaluated
against factors set forth in Public Notice soliciting proposals._._._..__ 949
NASA Procurement Regulation 3.805-2, which deemphasizes cost in
favor of quality of expected performance, is not violated by selection of
contractor for Solid Rocket Motor Project of Space Shuttle Program on
basis of admitted uncertain cost proposal estimates covering 15-year
contract period, GAO having found that cost proposals were conserva-
tively adjusted; cost uncertainties as between proposers generally
balanced out; and proposers were ranked essentially equal in mission
suitability and other related factors______________________.__._.._.. 977
Upheld
Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locat-
ing radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposal/
Cost Realism factor is upheld where use of predetermined score, generally
unacceptable, was not prejudicial in view of protester’s low score; where
acceptance of design implementation would involve high degree of risk,
and discussion of design’s deficiencies would subvert intent of procure-
ment; where Govt.’s engineering man-hour estimates were not erroneous
and their use to evaluate effort and cost realism did not mislead pro-
tester; where RFP contained sufficient statement of evaluation and
award factors and record evidences meaningful discussions were held
with all offerors; and where commonality features between contracts
were not made evaluation factor_ ... ... _.._..- 240
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Since award of cost-reimbursement contracts requires procurement
personnel to exercise informed judgments as to whether submitted
proposals are realistic with regard to proposed costs and technical
approaches—judgments that are properly left to administrative dis-
cretion of contracting agency which is in best position to assess ‘‘realism’’
of costs and technical approaches, and must bear major criticism for any
difficulties or expenses experienced by reason of defective analysis—
acceptance of two proposals for award of cost-plus-a-fixed-fee contracts
to develop artillery locating radar on basis these proposals were only
acceptable ones submitted from both technical and cost standpoint was
proper determination that is substantiated by record that evidences
selection of successful offerors was not arbitrary________________.____. 240

‘‘Transfusion’’ concept

Where evaluation process has been concluded with selection of one
offeror over another, term ‘“transfusion’’ relates to receipt of an ad-
vantageous, unique concept which might not have accrued to selected
proposer but for its performance under interim contracts covering
studies, planning and design preliminary to award of development phase
of overall program__________ e eaes 977

Technical

“Technical transfusion” in context of competitive negotiation normally
connotes transfer of unique concept from one proposer to another with
result that latter obtains unfair evaluation advantage based on the
other’s ingenuity

Competition

Competitive range formula
Formula basis

Low proposal to fabricate a Satellite Communication Earth Station
that was technically totally deficient, and which omitted required
detailed information that was not corrected by accompanying blanket
offer of compliance as statement was an inadequate substitution for
omitted information, was an unacceptable proposal that was not sus-
ceptible of being made acceptable without major revision. Fact that
proposal was lowest offer submitted does not require negotiations
prescribed by 10 U.S.C. 2304 (g) with all responsible offerors who submit
proposals within a competitive range, even though “competitive range”
encompasses both price and technical considerations and either factor
can be determinative of whether an offeror is in a competitive range,
since price alone need not be considered when proposal is totally un-
acceptable..___________ o 1

Manning information

In a 100 percent small business set-aside negotiated procurement for
mess attendant services where RFP provided for possible rejection of
offers submitting manning charts whose total hours fell more than &
percent below Govt.’s estimated need for hours without substantiating
deficiency, contracting officer’s rejection of such offer, initially considered
within competitive range, is not abuse of his discretion even though

977
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rejection was subsequent to receipt of best and final offers. While offeror’s
elimination from competitive range may have been based in part on
elements going to responsibility, it was not a determination of non-
responsibility that required Small Business Administration Certificate of
Responsibility proceeding._____ . ee___

Proposal to furnish mess attendant services which deviated more than
5 percent from manning estimates in the RFP was improperly rejected
since proposal was found to be technically satisfactory on basis of same
manning charts that contained deviation and ASPR 3-805.2 requires
inclusion in competitive range of all offers which have reasonable chance
of being selected for award and those offers where there is doubt they are
in competitive range. Although offer should not have been regarded as
outside competitive range without opportunity for offeror to submit
documentation substantiating manning differences, interference with
good-faith award is not warranted but it is recommended that renewal
option in contract should not be exercised _ . _ .. ______________.______

Upon reconsideration of holding in 53 Comp. Gen. 440 that offer
which failed to include justification required by the RFP when man-
hours proposed deviated by more than 5% from Govt.’s estimate was
improperly rejected as no discussion was held with the offeror the
holding is affirmed, since reliance on numerical deviation for rejection of
proposal was inconsistent with the technically acceptable proposal which
indicated offeror could adequately perform notwithstanding manhours
deviation, and with ASPR 3-805.2, which requires inclusion of offers in
competitive range that have reasonable chance of being selected for
award or if there is doubt as to whether offers are in competitive range_

Discussion with all offerors requirement

Consideration of additional evaluation factors not contained in RFP
was proper in view of fact that additional factors are sufficiently cor-
related to general criteria shown in RFP to satisfy requirement that
prospective offerors be advised of evaluation factors which will be applied
to their proposals; however, failure to disclose additional factors raises
question of impartiality of evaluation and weakens integrity of procure-
ment system _ _ . _ e

Actions not requiring

Determination to make award for airport surveillance radar equipment
on basis of initial proposals—exception to requirement for discussions
with all offerors within competitive range—is discretionary in nature,
and lacking adequate price competition, since only one of two offers
submitted was fully acceptable, the procuring agency properly considered
exceptions to discussion had not been satisfied and conducted negotia-
tions with offeror whose initial proposal, although technically unaccept-
able overall was susceptible of being upgraded to acceptable level—a
determination that was not by the fact a reduction in initial price made
offer the lowest submitted. Therefore, award to low offeror was not
arbitrary, notwithstanding technical superiority of competing offer since
request for proposals did not make technical considerations paramount.___
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Cost-reimbursement contracts
Administrative view that there is no requi’®ment for competitive dis-
cussion under FPR 1-3.805-1(a)(5) when cost-reimbursement contract
is contemplated means that competitive discussions would not be re-
quired even when proposed costs of most technically acceptable offeror
were unreasonable and unrealistic, and belief that discussions need not
be held in any circumstances when cost-type award is involved conflicts
with requirement in section that discussions be held prior to award where
there is any uncertainty as to pricing or technical aspects of proposal. Fact
that cost-type award need not necessarily be made at lowest estimated
cost does not nullify general requirement for discussion prior to award
of negotiated contract as requirement for discussions with competitive
offerors for cost-type awards is mandatory unless one of enumerated ex-
ceptions to requirement isinvolved. . _____________.________..._.._ 201
Deficiencies in proposals
Rule in 53 Comp. Gen. 593, requiring that opportunity be given of-
feror to submit revised proposal before its proposal initially in competi-
tive range can be eliminated from consideration, is modified to allow elim-
ination from competitive range of proposals included because they might
have been susceptible to being made acceptable or because there was
doubt as to whether they were in competitive range and discussions
relating to ambiguities or omissions make clear that proposals should not
have been included in competitive range initially. Otherwise proposals
initially determined to be within competitive range should not be re-
jected without providing offerors opportunity to submit revised
Proposals._ e 860
‘“Meaningful’’ discussions
Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposal/
Cost Realism factor is upheld where use of predetermined score, gen-
erally unacceptable, was not prejudicial in view of protester’s low score;
where acceptance of design implementation would involve high degree of
risk, and discussion of design’s deficiencies would subvert intent of pro-
curement; where Govt.s engineering man-hour estimates were not
erroneous and their use to evaluate effort and cost realism did not mis-
lead protester; where RFP contained sufficient statement of evaluation
and award factors and record evidences meaningful discussions were held
with all offerors; and where commonality features between contractls were
not made evaluation factor__ . _______ . _ . ____ .. __..___ 240
Proposal revisions
Exceptions taken by low offeror to option provision in RFP to
furnish reinforced plastic weathershields on multiyear basis was properly
determined to make offer unacceptable at close of first round of nego-
tiations since acceptance of offer to change option clause constituting
discussion would require reopening of negotiations to carry on dis-
cussions with all offerors within competitive range. Furthermore,
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canceling second round of negotiations and changing procurement pro-
cedure to formal advertising was a reasoned exercise of procurement
judgment on basis that further negotiations after leak of low offeror’s
price would be improper and in view of fact that substantial changes
made in specifications warranted formal advertising and made negotia-
tion of procurement no longer feasible__.._.___________ .. _______.__ 139
Rejection of proposal initially determined to be within competitive
range on basis of oral statements made by offeror during the course of
discussion was improper since offeror was not afforded an opportunity
to submit a revised proposal. While duration of negotiation session with
offeror is not determinative of whether meaningful discussions were
conducted, affording offeror opportunity to submit revised proposal is
essential element of negotiating process required by 10 U.S.C. 2304(g).
However, procurement should not be disturbed since record shows
award was made to offeror submitting superior proposal and agency
had serious doubts as to protester’s ability to perform contract.
Modified by 53 Comp. Gen. 860______________ . _______________._ 593
) Technical transfusion or leveling
“Technical transfusion” in context of competitive negotiation nor-
mally connotes transfer of unique concept from one proposer to another
with result that latter obtains unfair evaluation advantage based on
the other’s ingenuity .- . .. e 977
Transfusion
Where evaluation process has been concluded with selection of one
offeror over another, term “transfusion’ relates to receipt of an advan-
tageous, unique concept which might not have accrued to selected
proposer but for its performance under interim contracts covering
studies, planning and design preliminary to award of development
phase of overall program._ _ _ __ . _ . e 977
What constitutes discussion
Exceptions taken by low offeror to option provision in RFP to furnish
reinforced plastic weathershields on multiyear basis was properly
determined to make offer unacceptable at close of first round of
negotiations since acceptance of offer to change option clause constituting
discussion would require reopening of negotiations to carry on discus-
sions with all offerors within competitive range. Furthermore, canceling
second round of negotiations and changing procurement procedure to
formal advertising was a reasoned exercise of procurement judgment on
basis that further negotiations after leak of low offeror’s price would be
improper and in view of fact that substantial changes made in specifi-
cations warranted formal advertising and made negotiation of procure-
ment no longer feasible __ . _ __ e eeeeaee 139
Formal competitive bidding rules
Although deletion of total set-aside for small business concerns from
IFB for hamsters without verification of potential bidders’ intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
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make or delete total set-aside be carefully considered, potential sources
of small business interest be thoroughly investigated, and basis of
determination be fully explained and documented. Furthermore, dis-
carding all bids under amended invitation that deleted set-aside and
negotiation of procurement under 41 U.S.C. 252(c) (10) were improper
actions since deviations in three bids received affected bidder responsi-
bility and not bid responsiveness. However, negotiations currently being
conducted may be continued as needs of contracting agency have changed
since opening of bids and use of negotiations will not negate maximum

possible competition which advertised procurements attempt to further_. 221
‘‘Grower/packers’’ ». independent growers
Propriety

Agency did not act unreasonably in permitting “grower/packers”
to compete with independent growers for award of use permits for
operation of citrus groves since matter was one for agency’s discretion
and agency believes it had adequate safeguards against possibility of
receiving artificially low returns from ‘grower/packers’

Impracticable to obtain
Justification for negotiation

Where procurement records for purchase of refuse collection trucks
and related equipment under invitations for bids reveal past problems
in securing competition both because of existence of patents and inclusion
of patent indemnification clause, needs of procurement agency may be
obtained under negotiating authority in 10 U.S.C. 2304(a)(10) if it
appears likely that persons or firms other than patent holder who are
capable of performing in accordance with Govt.’s specifications would
not presently be interested in submitting bids__ .. ._____ .. ________ 270

While 10 U.S.C. 2304(a)(2) authorizes procurement by negotiation
when public exigency will not permit delay incident to advertising,
prospect of untimely performance arising from causes other than time
required for formal advertising procedure may constitute justification for
non-competitive procurement under negotiating authority of 10 U.S.C.
2304(2) (10) . - - o e 670

Unavailability of specifications requirement

Contention after contract award that it was not impossible to draft
specifications for procurement of airport surveillance radar equipment
and that procurement should have been formally advertised rather than
negotiated under 41 U.S.C. 252(c) (10) is an allegation of an impropriety
in solicitation that was apparent prior to date for receipt of proposals, and
protest not having been filed under U.S. General Accounting Office
Interim Bid Protest Procedures and Standards prior to closing date for
receipt of proposals to permit remedial action was untimely filed, par-
ticularly in view of fact protestant was uniquely qualified to call procuring
agency’s attention to reasons why it believed it was not impossible to
draft adequate specifications- .. .o o ..
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Test demonstration
Performance
Where RFP required live test demonstration of computer terminal
by “Contractor” (offeror) and procuring activity interpreted clause as
requjring protester to perform test with its personnel, rejection of pro-
tester’s proposal as nonresponsive because test was performed by sup-
plier’s personnel was improper under competitive negotiation procedures_
Use of Government facilities
Unsuccessful proposer’s plan to use Govt. facilities to be constructed
would enhance competition for later production increment of space pro-
gram, but GAO review shows that adequate competition for later in-
crement may be achieved without using such facilities. In any case, pos-
sible increase in competition cannot be translated into amount to be in-
cluded in probable cost evaluation._ . . __ . ____.._..
Cost, etc., data
Cost comparisons
Cost reimbursement v. fixed-price contracts
Cancellation of request for proposals for cartridges on basis out-of-
pocket costs for performance in a contractor-owned and -operated
(COCO) plant compared unfavorably with out-of-pocket costs incurred
in Govt.-owned contractor-operated (GOCO) plants, and award to GOCO
facility was in accord with terms of solicitation that conformed with par.
1-300.91(a) of Army Ammunition Command Procurement Instruction,
which in turn is consistent with 10 U.8.C. 4532(a), *‘Arsenal Statute.”
Furthermore, where GOCO plants are operated under cost reimbursement
type contracts and fixed-price competition with COCO sources is pre-
cluded, cost comparisons are necessarily utilized; internal records of
GOCO plant are not within disclosure provisions o? 5 U.8.C. 552; and
as GOCO activitiy is not Govt. commercial or industrial activity for
purposes of BOB Cir. A-76, Federal taxes, depreciation, insurance, and
interest are not for inclusion in GOCO cost estimates . _____ ... __.__.__
Escalation
Normalization
Intiation element of escalation which, as distinguished from other
elements of escalation, is beyond proposer’s control should have been
stated in NASA cost-reimbursement RFP as rate common to all pro-
posers; but, since proposers in compliance with RFP included escalation
rates in their proposals as to which it is not possible to break out con-
trollable features of escalation, failure to normalize escalation is not
unreasonable; any attempt to obtain refined cost data to normalize
inflation would be inappropriate after-the-fact restructuring of cost
Proposals._ .. e
Rate
Freight costs
While proposer planning to use rail transportation may be able to
mitigate future freight rate increases, GAO believes agency should
have assessed additional cost uncertainty in evaluation against proposal
selected for negotiations which, as evaluated, had lower escalation rate
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for freight costs in principal preduction increment (1981-1988) than in
developmental and initial production increments (1973-1981). Lack of
verifiable cost information made uncertain escalation rate used by
protester who planned to transport solid rocket motors by water______ 977
Labor costs
Evaluation
Not prejudicial
While agency used own techniques to estimate protester’s labor
costs because protester’s computations contained error detected by
Defense Contract Audit Agency, no prejudice ensued since agency’s
adjustments to proposed labor costs were significantly lower than
claimed by protester and substantially lower than labor costs recal-
culated by protester voluntarily during consideration of protest. Had
labor costs been evaluated consistent with recalculation, protester’s
most probable costs may well have been increased by $15 million__... 977
NASA evaluation factors
GAO review
GAO review confirmed NASA evaluation findings that facilities
cost difference in favor of successful proposer was substantial. Protester
planned to modify existing and construct new Govt. facilities while
successful proposer offered to modify existing facilities as necessary.
GAO examined: (1) minor adjustment to protester’s costs due to
unavailability of Government test stand; (2) best and final offer
facility cost reductions; (3) comparison of subcontractor facility costs;
(4) acquisition of Govt. plant by successful offeror; (5) Govt. support
for protester; (6) residual value of facilities; (7) launch site support
costs; (8) maintenance costs; and (9) other evaluators’ adjustments_.. 977
NASA procedures
Normalization of proposed costs
Under NASA procedures, proposed costs are normalized—establishing
“should have bid” common cost estimates—only when no logical
reasons exist for cost differences between proposers or where insufficient
cost data is furnished with proposals_ ___.________ ..o .____ 977
Price adjustment
Savings
Speculative
Where RFP is silent concerning co-shipment by water of solid rocket
motors and external tanks with attendant possible cost savings, and
agency gave protester partial credit therefor, protester should have
received appropriate further credit for such savings as positive cost
uncertainty rather than reduction in most probable costs since actual
savings are extremely speculative . _ . . oo ao_ia-__. 977
Price negotiation techniques
Under NASA procedures, proposed costs are normalized—establishing
“should have bid” common cost estimates—only when no logical
reasons exist for cost differences between proposers or where insufficient
cost data is furnished with proposals. _ . .o ooo i aeaas 977
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‘‘Realism’’ of cost
Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Pro-
posal/Cost Realism factor is upheld where use of predetermined score,
generally unacceptable, was not prejudicial in view of protester’s low
score; where acceptance of design implementation would involve high
degree of risk, and discussion of design’s deficiencies would subvert
intent of procurement; where Govt.’s engineering man-hour estimates
were not erroneous and their use to evaluate effort and cost realism did
not mislead protester; where RFP contained sufficient statement of evalu-
ation and award factors and record evidences meaningful discussions were
held with all offerors; and where commonality features between con-
tracts were not made evaluation factor_ .. _ .. e e e ..
Where RFP is silent concerning co-shipment by water of solid rocket
motors and external tanks with attendant possible cost savings, and
agency gave protester partial credit therefor, protester should have re-
ceived appropriate further credit for such savings as positive cost uncer-
tainty rather than reduction in most probable costs since actual savings
are extremely speculative. . __ __ .. e
Verification
While proposer planning to use rail transportation may be able to
mitigate future freight rate increases, GAO believes agency should have
assessed additional cost uncertainty in evaluation against proposal
selected for negotiations which, as evaluated, had lower escalation rate
for freight costs in principal production increment (1981-1988) than in
developmental and initial production increments (1973-1981). Lack of
verifiable cost information made uncertain escalation rate used by pro-
tester who planned to transport solid rocket motors by water.__.________
Cost-plus-award-fee contracts
Deficient proposals
In absence of standardized RFP estimate for non-Govt. propellant
component demand, NASA should have normalized proposed prices for
propellant component since any proposer, if successful, would obtain
component from same sources in essentially same quantities for delivery
from same locations. _________________________ ...
Evaluation
On basis of GAQO review of NASA evaluation of cost-plus-award-fee
proposals for Solid Rocket Motor Project of Space Shuttle Program
covering 15-year period in estimated price range of $800 million, it is
recommended that NASA determine whether, in view of substantial net
decrease in probable cost between two lowest proposers, selection de-
cision should be reconsidered._ . __________ ...
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CONTRACTS—Continued
Negotiation—Continued
Cut-off-date
Termination of proposal evaluation
Reasonable
Shift in manufacturing site of key component submitted 5 days before
final cost evaluation need not be evaluated for potential savings since
savings were contingent on availability and assignment of floor space at
proposed alternate Govt. site, information presented as to quantum of
savings was insufficient, and time for evaluation was limited. Procure-
ment agency may terminate proposal evaluation at some reasonable point
after final cutoff date___________ . eaan
Determination and findings
Propriety of determination
Award by AF of domestic cargo airlift contract negotiated under
10 U.S.C. 2304(2)(16) pursuant to Class Determinations and Findings
to Govt. corporation that is to be transferred to individual to whom
award is contemplated and who is currently operating the activity
pending Civil Aeronautics Board approval is not improper in view of fact
contract will contain termination provision in event approval is withheld;
OMB Cir. A-76 and implementing Defense Directives although favoring
contracting with private, commercial enterprises allow Govt. operation
of commercial activity ‘“to maintain or strengthen mobilization readi-
ness;”’ services of intended buyer during Govt. control does not make
him ‘‘officer or employee’” within conflict of interest statutes, 18 U.S.C.
205, 18 U.S.C. 207-208; there is no evidence of unfair competition; and
contracting agency has broad discretionary authority to award contract
in interest of national defense
Disclosure of price, etc.
Auction technique prohibition
Where agency intended to treat RFP as advertised solicitation,
which intention was known to protester, and proposals are publicly
opened and prices disclosed, lowest responsible offeror should be con-
sidered for award without invoking negotiation procedures._._._.__._..
Discussion requirement
Competion. (See CONTRACTS, Negotiation, Competition, Discussion
with all offerors requirement)
Reopening negotiation justification
Although procuring activity should have known of exceptions taken
in protester’s proposal prior to close of first round of negotiations and
should have discussed such exceptions with protester prior to its sub-
mission of a best and final offer, since discovery of exceptions taken oc-
curred subsequent to submission of best and final offers, procuring
activity had no alternative but to institute a second round of negotiations,
and failure to discover and discuss exceptions is not sufficient basis to
reverse holding in 53 Comp. Gen. 139__ ___ . eeeaoeo
Evaluation factors
Additional factors
Not in request for proposals
Consideration of additional evaluation factors not contained in RFP
was proper in view of fact that additional factors are sufficiently cor-
related to general criteria shown in RFP to satisfy requirement that
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Additional factors—Continued
Not in request for proposals—Continued i
prospective offerors be advised of evaluation factors which will be ap-
plied to their proposals; however, failure to disclose additional factors
raises question of impartiality of evaluation and weakens integrity of
procurement system _ _ . __ _____ .. _______ 800
All offerors informed requirement
Consideration of reconnection and relocation fees in evaluation of
proposals for furnishing on-base CATYV services is prohibited where Air
Force Reg. 70-3 specifically excludes them as evaluation factors and,
furthermore, no correlation exists between such fees and general evalua-
tion criteria stated in the RFP so as to satisfy requirement that offerors
be advised of evaluation criteria. . _ . _ .o oo o e__. 676
Best buy analysis
Contentions against propriety of award “to develop fully the au-
tomated analysis of chromosomes’’ do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer, price
and other factors considered, notwithstanding doubt as to validity of
cost and best buy analysis and failure to clarify statistical program
offered. Furthermore, contracting officer is satisfied that performance of
contract meets the RFP requirements; that subcontracting of labora-
tory work is proper; and that no diversion of grant funds is occurring.
Fact that mechanism for award was interagency agreement between
HEW and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of
project as task order under existing contract between NASA and con-
tractor does not reflect on legality of contract. ... _ . _._ .. _._._. 278
Commonality features of prior contracts
Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost.Proposal/
Cost Realism factor is upheld where use of predetermined score, gen-
erally unacceptable, was not prejudicial in view of protester’s low score;
where acceptance of design implementation would involve high degree
of risk, and discussion of design’s deficiencies would subvert inte 1t of
procurement; where Govt.’s engineering man-hour estimates were not
erroneous and their use to evaluate effort and cost realism did not mis-
lead protester; where RFP contained sufficient statement of evaluation
and award factors and record evidences meaningful discussions were
held with all offerors; and where commonality features between con-
tracts were not made evaluation factor_ - ___ . . o eeoaiaao.l 240
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Conformability of equipment, etc.

Technical deficiencies. (See CONTRACTS, Specifications, Conform-
ability of equipment, etc., Technical deficiencies, Negotiated
procurement)

Criteria
Use of adjusted Independent Government Cost Estimate (IGCE) in
evaluation of proposals, and addition of 41 percent factor to all cost
proposals appears proper as use of adjusted IGCE was neither arbitrary
nor- capricious and constituted exercise of proposal evaluation respon-
sibility - - e 800
Adequacy
Where RFP for mess attendant services required that offered price/
hour be greater than offeror’s basic labor expense, but agency failed to
include realistic figure for vacation and holidays, award made is not
considered improper since purpose of evaluation criteria to prevent
unrealistically inflated manning charts and award at price so low that
satisfactory performance would be jeopardized appears to have been
met, and all offerors were evaluated on same basis, and contract awarded
is being performed satisfactorily at offered price_ .. ___.__..____.__.__ 388
Application of criteria
Consideration of reconnection and relocation fees in evaluation of
proposals for furnishing on-base CATV services is prohibited where
Air Force Reg. 70-3 specifically excludes them as evaluation factors
and, furthermore, no correlation exists between such fees and general
evaluation criteria stated in the RFP so as to satisfy requirement that
offerors be advised of evaluation criteria___.__________ ... ___.__._.._ 676
Deficient
Statement of evaluation criteria, contained in Public Notice solicit-
ing proposals for use permits to operate citrus groves, was deficient in
that it did not set forth minimum standards or provide reasonably
definite information as to degree of importance to be accorded particular
evaluation factors in relation to each other._______________..__..___.. 949
Subcriteria
Although offerors under RFP should be informed of relative weights
of main categories of evaluation factors, failure to disclose relative
weights of subcriteria does not warrant question by GAO if subcriteria
used are of such nature as to be ‘““‘definitive’” of main criteria as opposed
to being essential characteristics or measurements of performance of
end item being procured. 51 Comp. Gen. 272 modified_______.___._.. 800
Delivery provisions, freight rates, etc.
Evaluation criteria under RFP must reflect the actual circumstances
of resulting contract; therefore, it was improper to evaluate cost pro-
posals for time period extending 2 months beyond contract term and
also to allow 5 percent rental credit offered by one offeror if equipment
was leased for 24 months because greatest length of time possible under
contract terms was 22 months and therefore Govt. would never obtain
benefit, of rental credit-- - _ _____.________________ . ___._ 8935
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Delivery provisions, freight rates, etec.—Continued
Acceptance reasonable
Acceptance for evaluation purposes of special Govt. freight rate
quotations from railroads under sec. 22 of Interstate Commerce Act
(49 U.S.C. 22) significantly lower than existing or similar rates for
same commodity and subject to cancellation on 30 days’ notice was
reasonable since (1) rates were agreed to by railroads and type of traffic
proposed has generally moved on section 22 rates; (2) volume and
frequency of traffic justifies low rates; (3) railroads have been reliable
in maintaining reasonable rate levels; and (4) all rates are compensatory
using available cost information. ____.___ . ________________________
Agency evaluation approximates GAO’s
Agency cost evaluation resulting in $36 million advantage to protester
offering water transportation by barge of solid rocket motors from
proposed production facility in Southeast to launch sites approximates
GAO evaluation even though (1) there was no anticipated cost or
contractual agreement between protester and potential barge transporter;
(2) barge transporter has no record of offering freight rates to Govt.;
and (3) no historical cost data exists because no barge of type proposed
to transport solid rocket motors exists in the U.S. fleet at present_____
Discount terms
While prompt payment discount was not included in section of RFP
dealing with cost evaluation, SF 33A included in RFP made provision
for offering such discount and Govt. therefore may evaluate discount
along with other costs for it is presumed that Govt. will take advantage
of any discount offered; moreover, argument that discount is too un-
certain to be evaluated has no merit where agency sets minimum time
which discount must remain available to allow taking advantage of
discount.____ el
Present value method
While present value method (PVM) of cost evaluation need not be
applied separately to 3 percent prompt payment discount, PVM should
be calculated on monthly basis and not yearly basis, as was done in
instant case, because contract payments will be made monthly________
Early year funding
Contention that early year funding factor in NASA RFP should
have been treated as unimportant in manag>ment evaluation is contra-
dicted by preproposal reviews stressing need to minimize such funding,
terms of RFP, and protester’s own proposal which incorporated low early
year funding in management commitment. Agency’s independent
evaluation and judgement of protester’s high early year funding was not
without reasonable foundation; and record does not support contention
that successful proposer should have received management penalty for
inferior design since penalty was assessed in technical scoring and cost__
Erroneous evaluation
Award for aircraft to offeror who scored highest both as to price and
technical factors upon reevaluation of price factor of proposals subsequent
to erroneous public opening of proposals and disclosure of prices will not
be disturbed because reevaluation of points accorded price was neces-
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sitated by use of erroneous technique in initial evaluation that pro-
portionally reduced points that exceeded lowest price used as datum
level and accorded 40 points; because initial technical evaluation by
composite board assured independent judgment and fairness; and
because notwithstanding disclosure of prices and subsequent negotiating
procedures amounted to use of auction technique in violation of FPR
1-3.805-1(b), sufficient justification has been shown for not canceling
procurement. However, repetition of deficiencies reviewed should be
avoided in future procurements. __._____ . ____ .o __.. 253
Escalation
Including inflation
In light of RFP’s definition of escalation—inflation plus variables
resulting from dissimilar company business policies—to be used in con-
verting 1972 dollars to real year dollars (dollars expected to be expended
in performance of program), inflation can be considered a persistent and
appreciable rise in general level of prices for both labor and materials
which should be uniform for all proposers.____ . _ .. aeuo__.. 977
Transportation costs
While proposer planning to use rail transportation may be able to
mitigate future freight rate increases, GAO believes agency should have
assessed additional cost uncertainty in evaluation against proposal
selected for negotiations which, as evaluated, had lower escalation rate
for freight costs in principal production increment (1981-1988) than
in developmental and initial production increments (1973-1981). Lack of
verifiable cost information made uncertain escalation rate used by pro-
tester who planned to transport solid rocket motors by water_.____._. 977
Facilities
‘‘Tailored’’
Contention that proposed new ‘‘tailored” facilities to perform contract
would require 2.9 million less labor hours than needed by selected
proposer performing in existing facilities is not supported. Agency’s
acceptance of comparable labor hours of both proposers was reasonable
despite fact that labor hour estimates were based on subjective
FUAEME@Nt e - e e 977
Factors other than price
Use of adjusted Independent Government Cost Estimate (IGCE)
in evaluation of proposals, and addition of 41 percent factor to all cost
proposals appears proper as use of adjusted IGCE was neither arbitrary
nor capricious and constituted exercise of proposal evaluation responsi-
Bl Y - e e 800
NASA Procurement Regulation 3.805-2, which deemphasizes cost
in favor of quality of expected performance, is not violated by selection .
of contractor for Solid Rocket Motor Project of Space Shuttle Program
on basis of admitted uncertain cost proposal estimates covering 15-year
contract period, GAO having found that cost proposals were conserva-
tively adjusted; cost uncertainties as between proposers generally
balanced out; and proposers were ranked essentially equal in mission
suitability and other related factors.. . ... -aeao_. 977
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Employee absenteeism
Absenteeism of employees, which was not stated in the RFP as factor
to be used in computing offerors’ basic labor expense, was properly not
considered in such computation
Experience
Awardee’s previous experience as CATV constructor is factor for
consideration under criteria for system configuration since it concerns
responsibility of prospective contractor under 10 U.S.C. 2304(g)
Greatest value to Government
Notwithstanding Air Force Reg. 70-3 prohibition against considera-
tion of offer to provide program origination equipment in evaluation of
CATYV franchise award, ability of weather/time unit for program origi-
nation purposes proposed by successful offeror may be considered without
prejudice to other offerors, since unit was included in low offer at no
additional cost to subseribers_ - __ _____ .. _______________._________.
Manning information
Upon reconsideration of holding in 53 Comp. Gen. 440 that offer
which failed to include justification required by the RFP when manhours
proposed deviated by more than 5%, from Govt.’s estimate was im-
properly rejected as no discussion was held with the offeror the holding
is affirmed, since reliance on numerical deviation for rejection of proposal
was inconsistent with the technically acceptable proposal which indi-
cated offeror could adequately perform notwithstanding manhours
deviation, and with ASPR 3-805.2, which requires inclusion of offers in
competitive range that have reasonable chance of being selected for
award or if there is doubt as to whether offers are in competitive range__
Speculative factors
Failure of agency to consider protester’s offer to provide additional
channels as they became available via satellite to be orbited some time
in future is unobjectionable since evaluation of most advantageous offer
should be confined to matters whose occurrence were not subject to
speculation._ . _ oo
Technical acceptability
Low proposal to fabricate a Satellite Communication Earth Station
that was technically totally deficient, and which omitted required de-
tailed information that was not corrected by accompanying blanket
offer of compliance as statement was an inadequate substitution for
omitted information, was an unacceptable proposal that was not sus-
ceptible of being made acceptable without major revision. Fact that
proposal was lowest offer submitted does not require negotiations pre-
scribed by 10 U.8.C. 2304(g) with all responsible offerors who submit,
proposals within a competitive range, even though “competitive range”
encompasses both price and technical considerations and either factor
can be determinative of whether an offeror is in a competitive range, since
price alone need not be considered when proposal is totally unacceptable. -
Proposal to furnish mess attendant services which deviated more
than 5 percent from manning estimates in the RFP was improperly
rejected since proposal was found to be technically satisfactory on
basis of same manning charts that contained deviation and ASPR
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Technical acceptability—Continued
3-805.2 requires inclusion in competitive range of all offers which have
reasonable chance of being selected for award and those offers where
there is doubt they are in competitive range. Although offer should not
have been regarded as outside competitive range without opportunity
for offeror to submit documentation substantiating manning differ-
ences, interference with good-faith award is not warranted but it is rec-
ommended that renewal option in contract should not be exercised__..__... 440
Government property use
Award of use permits was not shown to have been arbitrary, capricious
or without reasonable basis, because offers were impartially evaluated
against factors set forth in Public Notice soliciting proposals..__._..__. 949
Effect on competition
Unsuccessful proposer’s plan to use Govt. facilities to be constructed
would enhance competition for later production increment of space
program, but GAO review shows that adequate competition for later
increment may be achieved without using such facilities. In any case,
possible increase in competition cannot be translated into amount to be
included in probable cost evaluation_ . _ ______ ... _.__._...... 977
Information
Failure to furnish
Low proposal to fabricate a Satellite Communication Earth Station
that was technically totally deficient, and which omitted required de-
tailed information that was not corrected by accompanying blanket
offer of compliance as statement was an inadequate substitution for
omitted information, was an unacceptable proposal that was not sus-
ceptible’ of being made acceptable without major revision. Fact that
proposal was lowest offer submitted does not require negotiations pre-
scribed by 10 U.S.C. 2304(g) with all responsible offerors who submit
proposals within a competitive range, even though “competitive range’’
encompasses both price and technical considerations and either factor
can be determinative of whether an offeror is in a competitive range,
since price alone need not be considered when proposal is totally unac-
ceptable e 1
Inflation and escalation recovery costs
In light of RFP’s definition of escalation—inflation plus variables
resulting from dissimilar company business policies—to be used in
converting 1972 dollars to real year dollars (dollars expected to be
expended in performance of program), inflation can be considered a
persistent and appreciable rise in general level of prices for both labor
and materials which should be uniform for all proposers_.. . ....._.- 977
Labor costs
Acceptance
Reasonable
Contention that proposed new “tailored” facilities to perform contract
would require 2.9 million less labor hours than needed by selected
proposer performing in existing facilities is not supported. Agency’s
acceptance of comparable labor hours of both proposers was reasonable
despite fact that labor hour estimates were based on subjective judgment_ 977



INDEX DIGEST

CONTRACTS—Continued

Negotiation—Continued

Evaluation factors—Continued

Labor costs—Continued
Evaluation
Not prejudicial

While agency used own techniques to estimate protester’s labor costs
because protester’s computations contained error detected by Defense
Contract Audit Agency, no prejudice ensued since agency's adjustments
to proposed labor costs were significantly lower than claimed by pro-
tester and substantially lower than labor costs recalculated by protester
voluntarily during consideration of protest. Had labor costs been
evaluated consistent with recalculation, protester’s most probable costs
may well have been increased by $15 million________________________

Hourly and salaried personnel

Although hourly labor rates are lower where protester proposes to
perform contract than where selected proposer will perform, agency
properly concluded that composite direct labor rates, which include
hourly and salaried personnel, were lower for selected proposer since
protester’s composite rates included higher paid salaried personnel. Also,
protester elected to charge salaried personnel rates to direct labor cost
because of performance in facility dedicated to program while selected
proposer who planned to use facility where several other Govt. programs
would be performed properly charged salaried personnel rates to over-

Upward adjustment

Protester’s contention that upward adjustment of labor costs in cost
evaluation should have decreased overhead and general and administra-
tive (G&A) rates in computing adjusted labor costs is supported by
accounting principles. However, protester’s proposal did not contain
enough data to permit agency to derive lower overhead and G&A rates;
and procedure employed in this regard was consistently applied to all
PTOPOSETS A & C o e mmmmmmm e mmmememe—eme—— oo

Manning requirements
Government estimated basis

Under RFP for performance of mess attendant services that con-
tained Govt. estimate of required man-hours and that stated 5 percent
deviation below estimate may result in rejection of offer unless satis-
factory performance could be substantiated, acceptance of proposal that
was 15 percent below Govt.’s estimate would not constitute change in
specifications without notice to offerors since solicitation indicated use
of lesser man-hours than required which could reduce total cost would be
desirable; five of eight offerors were without 5-percent range, thus
evidencing equal opportunity to deviate; and feasibility of accepting 15-
percent deviation is supported by fact deviation was based on study of
degree to which mess facilities would be used and fact man-hours pro-
posed exceeded man-hours utilized by incumbent contractor.-.__..-__..

Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Pro-
posal/Cost Realism factor is upheld where use of predetermined score,
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generally unacceptable, was not prejudicial in view of protester’s low
score; where acceptance of design implementation would involve high
degree of risk, and discussion of design’s deficiencies would subvert
intent of procurement; where Govt.’s engineering man-hour estimates
were not erroneous and their use to evaluate effort and cost realism did
not mislead protester; where RFP contained sufficient statement of
evalugtion and award factors and record evidences meaningful dis-
cussions were held with all offerors; and where commonality features
between contracts were not made evaluation factor._______.___.._____.. 240

In a 100 percent small business set-aside negotiated procurement for
mess attendant services where RFP provided for possible rejection of
offers submitting manning charts whose total hours fell more than 5 per-
cent below Govt.’s estimated need for hours without substantiating
deficiency, contracting officer’s rejection of such offer, initially con-
sidered within competitive range, is not abuse of his discretion even
though rejection was subsequent to receipt of best and final offers. While
offeror’s elimination from competitive range may have been based in
part on elements going to responsibility, it was not a determination of
nonresponsibility that required Small Business Administration Certif-
icate of Responsibility proceeding. - . L eao- 388

Where RFP for mess attendant services required that offered price/
hour be greater than offeror’s basic labor expense, but agency failed to
include realistic figure for vacation and holidays, award made is not
considered improper since purpose of evaluation criteria to prevent
unrealistically inflated manning charts and award at price so low that
satisfactory performance would be jeopardized appears to have been met,
and all offerors were evaluated on same basis, and contract awarded is
being performed satisfactority at offered price.._____ . ___________... 388

Proposal to furnish mess attendant services which deviated more than
5 percent from manning estimates in the RFP was improperly rejected
since proposal was found to be technically satisfactory on basis of same
manning charts that contained deviation and ASPR 3-805.2 requires
inclusion in competitive range of all offers which have reasonable chance
of being selected for award and those offers where there is doubt they
are in competitive range. Although offer should not have been regarded
as outside competitive range without opportunity for offeror to submit
documentation substantiating manning differences, interference with
good-faith award is not warranted but it is recommended that renewal
option in contract should not be exereised - . . ... _ . ___.__ 440

Upon reconsideration of holding in 53 Comp. Gen. 440 that offer
which failed to include justification required by the RFP when manhours
proposed deviated by more than 5% from Govt.’s estimate was impro-
perly rejected as no discussion was held with the offeror the holding is
affirmed, since reliance on numerical deviation for rejection of proposal
was inconsistent with the technically acceptable proposal which indicated
offeror could adequately perform notwithstanding manhours deviation,
and with ASPR 3-805.2, which requires inclusion of offers in competitive
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range that have reasonable chance of being selected for award or if there
is doubt as to whether offers are in competitive range. _______________

Where successful offeror under RFP to furnish mess attendant
services could be required to perform at manning levels above those
stated on manning chart without any increase in contract price, state-
ment made during negotiations that Govt. estimates were realistic and
that satisfactory service could not be assured with lower maximum
staffing level, did not prejudice any offerors since agency’s interpretation
that offeror’s manning chart level was maximum staffing that Govt.
would require of successful offeror was not used in evaluation of offers
and offerors are required by terms of RFP to perform services satisfac-
torily even at levels above those stated in manning charts. . __________

Acceptance of offer to provide mess attendant services, which was
based in part on offeror’s additional guarantee to provide manning
within Govt.’s estimated range should need arise, is irrelevant in that
the RFP requires successful offeror to perform at that level or higher
should need arise____ . ___ e

Estimate of man-hours required to perform mess attendant work
need not be revised merely because one offeror submitted a substantiated
proposal below 95 percent of Govt. estimate, since all offerors had same
opportunity, specifically stated in the RFP to submit justification for
their lower figures and there has been no lessening of RFP requirements.
Furthermore, successful offeror showed the reasonableness of Govt.’s
representative day estimates and additionally showed that fewer hours
are needed annually; that is the annual total need for man-hours and
not the mathematical total of representative days______ ... ___________

Award of mess attendant contract to offeror who submitted pro-
posal which included only one manning chart that exhibited a manning
level above 95 percent of Govt. estimate will not be questioned, not-
withstanding allegation that Navy improperly interpreted governing
RFP provision, as there is more than one reasonable interpretation of
PrOVISION - e

Under mess attendant services solicitation an offeror who submitted
two of three manning charts under 95 percent of the Govt.'s estimate,
and a total offer of less than 95 percent of Govt.’s total estimate was
improperly awarded contract since the RFP required conformance
with the 95 percent level  __ __ e al_

Manning chart staffing level effect

Under RFP that required submission of manning charts for repre-
sentative weekday and representative weekend/holiday to foster evalua-
tion of offeror’s overall understanding of food service operations, evalu-
ation of total manning offered need not be restricted solely to level
indicated in manning chart, and although the RFP apparently assumes
that offeror’s manning levels will be totally reflected rather than partially
reflected, this assumption was not intended to be a condition precedent
to the evaluation of offer. - . _ ool
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Noncompliance
In a 100 percent small business set-aside negotiated procurement for
mess attendant services where RFP provided for possible rejection of
offers submitting manning charts whose total hours fell more than 5 per-
cent below Govt.’s estimated need for hours without substantiating
deficiency, contracting officer’s rejection of such offer, initially considered
within competitive range, is not abuse of his discretion even though
rejection was subsequent to receipt of best and final offers. While offeror’s
elimination from competitive range may have been based in part on
elements going to responsibility, it was not a determination of non-
responsibility that required Small Business Administration Certificate of
Responsibility proceeding. . _ . ____ __ ... 388
Price/hour less than basic labor expense
Where RFP for mess attendant services required that offered price/
hour be greater than offeror’s basic labor expense, but agency failed to
include realistic figure for vacation and holidays, award made is not
considered improper since purpose of evaluation criteria to prevent
unrealistically inflated manning charts and award at price so low that
satisfactory performance would be jeopardized appears to have been
met, and all offerors were evaluated on same basis, and contract awarded
is being performed satisfactorily at offered price_ . _____._______..____. 388
Since the RFP for mess attendant services mandates rejection of an
offer whose dollar/hour ratio (price/hour) does not exceed offeror’s basic
labor expense, where successful offeror’s basic labor expense exceeded its
dollar/hour ratio, even when suggested variable factors are utilized,
contract award made was improper_ . __ __ . _ oo 710
Absenteeism of employees, which was not stated in the RFP as factor
to be used in computing offerors’ basic labor expense, was properly not
considered in such computation___.____ . _______________.____.___ 710
Since no factor was stated in the RFP relative to calculating offerors’
basic labor expense, even though Navy utilized 5-percent factor, another
factor equal or superior in its realism could have been utilized, and
successful offeror’s basic labor expense could have been lowered thereby
making it conform to the RFP limits.___ . __________ . _.____.._. 710
Propriety
Where successful offeror under RFP to furnish mess attendant services
could be required to perform at manning levels above those stated on
manning chart without any increase in contract price, statement made
during negotiations that Govt. estimates were realistic and that satis-
factory service could not be assured with lower maximum staffing level,
did not prejudice any offerors since agency’s interpretation that offeror’s
manning chart level was maximum staffing that Govt. would require
of successful offeror was not used in evaluation of offers and offerors are
required by terms of RFP to perform services satisfactorily evén at
levels above those stated in manning charts_._ ... _ . . ___________ 656
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Out-of-pocket costs
COCO v. GOCO plants
Cancellation of request for proposals for cartridges on basis out-of-
pocket costs for performance in a contractor-owned and -operated
(COCO) plant compared unfavorably with out-of-pocket costs incurred
in Govt-owned contractor-operated (GOCO) plants, and award to
GOCO facility was in accord with terms of solicitation that conformed
with par. 1-300.91(a) of Army Ammunition Command Procurement
Instruction, which in tu